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ACTION. 

1, Case; when lies.—If one in possession of lands, on which another has 
erected buildings, in answer to an inquiry by one who announces that 
he wishes to purchase them, states that the builder has.a right to sell 
them, and the purchaser buys on the faith of this statement, and at- 
tempts to remove them in a reasonable time, he may maintain an 
action on the case for damages against the pariy in possession, if he 
refuses to allow the removal to be made; and neither negligence nor 
malice in making the statement need be averred or proved. Whena 
house has thus become a chattel, trover lies for a conversion of the 
material of which it is built, and with it may be joined a count in 
case.— Harris v. Powers, 139. 

. Trespass de bonis asportavit ; when not maintainable.—In an action of 
trespass de bonis asportavit, if the original taking be not a trespass a3 
against the plaintiff, the subsequent conversion of the property will 
not render the defendant liable.—Henderson v. Marz. 

. Trespass quare clausum fregit; when not proper action.— Where 
tenants in common are in joint possession of crops, and land upon 
which the crops are grown, one of such tenants can not maintain tres- 

ass quare clausum fregit against the other, to recover damages for 
injuries done to the crops by animals which the other allowed to run 
at large. The remedy under such circumstances is by action on the 
case.—McGee v. Peterson, 833. 

. Action on receipt.—Appellant’s intestate gave C. a writing, showing 
that he, in 1868, had received of C. twenty dollars for W. C. de- 
clared in January, 1875, on the receipt, averring that defendant’s 
intestate had never paid the money to W. and a demand before suit, 
and joining also a count for money had and received. On the trial, 
the oe evidence was that C., who produced the receipt, owed noth- 
ing at the time the receipt was given, and that he demanded the money 
of defendant before suit. The court charged the jury, if they be- 
lieved the evidence, to find for the plaintiff,—held: 

1. Prima facie the receipt imported that C. owed the money 
to W., and paid it to appellant’s intestate, to be paid over to W. 
2. If appellant’s intestate, before either notice or demand by C., 
aid the money to W., C. could maintain no action against appellant’s 
intestate ; if, however, he failed to pay over in a cenendile time to 
W., then C. could maintain an action for breach of contract. 

. Adjoining landed proprietor, when not liable for damages resulting 
Srom excavations on his own lands.—If a person making a lawful ex- 
cavation on his own land, performs the work so negligently and 
unskilfully that injury results thereby to the land or house of an 
adjacent proprietor, he is liable to an action for damages at the suit 
of the injured party.— Myer v. Hobbs, 175. 

6. Same ; when not liable—A landed proprietor is not liable for injuries 
to a house on an adjacent lot, caused by excavations for building pur- 
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oses on his own lot, when done by a skilled contractor, to whom 

fob had been let—J> 1%. ™ 

over ; when purchaser of mortgaged property liable in.—Where before 
the law-day of the mortgage, the mortgagor sells all his interest in 
personal property embraced by the mortgage, to one who has notice 
of it, and promised to satisfy it, but failed to do so, but sold the prop- 
erty to another, the purchaser is guilty ofa conversion. (Per Bricka 1, 
C. J.; the court expressing no opinion.) —Prescott v. Jordan, 272, 

Detinue; when maintainable—A took from an officer, without his 
consent, property which had been seized, under process, in a suit 
against B, by a third person; B sued A in detinue for the property, 
and A justified under title conveyed by B’s mortgage,—held, that B 
could not obtain redress in the detinue suit against A for A’s taking 
from the officer; for such taking A was responsible to the officer, or 
the plaintiff in the suit under which the property was seized by the 
officer.— Denning v. Davis, 590. 


. Action for money had and received; when not maintainable.—The wife 


can not recover money, the corpus of her statutory estate, from a 
person to whom her husband, with her concurrence, paid it, as part 
of the price of land purchased for her.—Sterrett v. Coleman, 172. 
Same.—G., in a contract and deed of separation from his wife, made a 
declaration of trust as to two slaves, in favor of the children of the 
marriage. He was to hold the slaves for his own use for life, with 
power by sale or exchange, to substitute others in their stead. Some 
years before emancipation he sold one of the slaves, not substituting 
any other in her stead. He died in 1870, and the cestui que trust 
brought an action, in 1871, against G.’s personal representative, to 
recover the money realized on the sale, as for so much money had 
and received to their use,—held: 
1. The action was well brought. 
2. No right of action accrued until G.’s death, and the statute did 
not commence to run against the beneficiaries until then.—Pinson v. 
Gilbert, 135. 


ADVANCES TO MAKE CROP. 
1. Statutory lien for advances to make crop; what necessary to constitute. 


To constitute a statutory lien “for advances to make a crop,’’ (Re- 
vised Code, 3 1853,) the advances must be made in “horses, mules, 
oxen, or necessary provisions, farming tools and implements, or 
money to purchase the same,’’ which must be expressed in writing. 
A written instrument, which declares its consideration to be a present 
debt for money advanced to the makers bona fide, ‘‘to enable them 
to make a crop the present year, and without which advance it would 
not be in their power to procure the necessary teams, provisions, 
farming implements, and other materials essential to making such 
crop,’’ does not contain the essentials of a statutory lien.—Tison & 
Gordon v. People’s Saving and Loan Association, 323. 


2. Same ; may be valid as a mortgage, though defective as a amy lien ; 


parol proof that instrument was intended for future advances, &c.—A 
written instrument, though defective as a statutory lien for advances, 
may nevertheless be valid and operative as a mortgage; and, as 
between the immediate parties, though the consideration be declared 
to be a present debt for money advanced, it may be shown by parol 
to have been intended as a security for future advances and contingent 
liabilities, and allowed to stand as a security for such advances and 
liabilities, to an amount not exceeding the sum specified.—Jb. 323. 


8. Crop lien ; what necessary to constitute ; what will not defeat.—To con- 


stitute a valid crop lien in favor of an advancer, under section 1858, 
Revised Code, the articles must be of the classes enumerated under 
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that section. But where money is advanced in good faith, for the 
purpose named in the statute, a misapplication by the borrower, in 
which the lender does not concur, will not defeat the lien. —Jb. 328. 

4. Statutory lien; can not be enlarged.—The right and lien are given by 
statute, and it is not in the power of contracting parties to enlarge its 
provisions; other liens may be bargained for, but the statutory lien 
can not be extended beyond its terms.—Jb. 323. 


AGENT. 


1. Agency, revocation of ; what amounts to.—P. was appointed special 
agent of a life insurance company, giving bond with sureties, condi- 
tioned, amor ; other things, that he should faithfully pay over all 
moneys, &c, 18 long as he continued to be agent. Subsequently, P. 
was appoin‘ed agent by the same company, and suit was brought 
against the sureties upon the bond given under the first appointment ; 
held, the second appointment was necessarily a revocation of the first, 
or a concession that it had terminated ; and whether the terms of the 
second appointment varied from the first or not, the sureties on the 
bond given under the first appointment, are not bound for defaults 
committed under the second.— Rapier v. L. E. L. Ins. Co. 100. 





See, also, Britis or ExcuancE AnD Promissory Nores, 
APPEAL. See Error anp AppEAL. 


ATTACHMENT. 


1. When lies.—Where a party, claiming crops under a mortgage executed 
by a tenant, recognizing the landlord’s superior lien for rent, agrees 
with him to gather and hold the crops subject to his lien, the landlord 
has anadequate remedy at law, under the contract, and can not come 
into equity in the absence of special circumstances. While the crops 
remain in the possession of the mortgagee unconverted, he can pursue 
his statutory remedy by attachment; and a conversion of them would 
bea tort for which he might maintain a special action on the case, 
although he may not have such a title as would support trover, tres- 
pass, or detinue.—Hudson, Kennedy & Co. v. Vaughan, 609. 

2. Attachment to enforce liens for rent and.advance ; how defeated.—Where 
an attachment is sued out to enforce the lien for rent and advances, 
and levied on crops grown on the rented premises, the person in pos- 
session, deriving title from the tenants, may interpose a claim to try 
the right of property, and defeat the attachment on proof that the 
debt has been paid, and this, too, without regard to the failure of the 
debtor to interpose any defence to the attachment suit.— Dryer & Aber- 
crombie, 497, 

8. Attachments ; when triable.—Under the statute approved December 17, 
1873, to regulate the trial of attachment cases, tg defendant is a resi- 
dent of the State, and the levy is madeand notice thereof given him 
twenty days before the commencement of the term, and the attach- 
ment is founded on a debt ora demand due, the return term is the 
trial term.— Rice v. Clements, 191. 

4. Same ; notice of levy of, what sufficient—The notice of levy and the 
mode of giving it prescribed by the amendatory act of March 15, 
1875, is intended for the benefit of defendant, that he may appear and 
defend ; it is not process in any proper sense, but a mere paper com- 
municating information of the issue and levy of attachment, facts which 
exist though the plaintiff is dead ; and the authority of the sheriff to 
give notice depends upon these facts, and no others.—Jb. 

5. Same; what notice of, sufficient to authorize trial at return term.—The 
fact that the sheriff gave such notice after the death of the plaintiff 
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and twenty days before the commencement of the term, but before 
formal revivor in the name of his personal representative, will not in- 
validate the notice, or prevent judgment at the return term.—Jb. 

6. Defects in affidavit or bond; when not revisable—Defects in the affi- 
davit or bond, unless presented on plea in abatement, or on motion to 
quash sustained, are not revisable on error.— Watson v. Auerbach, 354, 

7. Phraseology of affidavit ; when change required in; statute liberally 
construed.—In enforcing the right given by section 1860, Revised Code, 
a change in the phraseology of the affidavit prescribed in sections 
2961, 2962, Revised Code, is required—such as the words “‘ advancer,” 
&c., instead of the words “‘ la: d,” “rent,” &c.; and in this respect, 
the statute being remedial must receive a liberal epadetiiaen.—t 

8. Affidavit stating grounds disjunctively ; plerdable in abatement ; rule. 
An affidavit for an attachment which contains two or more grounds 
stated disjunctively may be pleaded in abatement of the suit. The 
rule in regard to disjunctive averments in pleading is, that each alter. 
—-* of the averment must be sufficient in itself, or neither 
is.—Jb. 

9. Practice where attachment issues from cause not enforceable by such 
process.—When an attachment issues for a cause of action which can 
not be enforced by,that process, the mode of reaching the defect is by 
rule on the plaintiff to show cause why the attachment shall not be 
dissolved. The error cannot be reached in any other way, or raised 
after demurrer or plea to the merits.—Jb. 

10. Motion to quash; when not reviewable.—A motion to quash an in- 
dictment, overruled in the court below, can not be reviewed on 
appeal.—Jb. 


BANKRUPTCY. 

1. Execution lien on lands; when not impaired by bankrupt law; enforced 
in State courts after adjudication in bankruptcy.—The lien of attach- 
ment levied on real estate, more than four months prior to an adjudi- 
cation in bankruptcy, and of executions issuing from the courts of 
this State, is not impaired or destroyed, but preserved, by the bankrupt 
law, and creditors having such liens, can enforce them, through the 
medium of State courts having jurisdiction, after the adjudication of 
bankruptcy.—Crow v. Reid, 281. 

2. Assignee takes property subject to existing lien—All the property of a 
bankrupt vests in the assignee on assignment by the register, and this 
assignment has relation to the filing of the petition ; but the assignee 
takes the estate as it was held by the bankrupt—subordinate to all 
liens with which it was charged at the time of the bankruptcy, and 
which are not impaired, but preserved by the bankrupt law.—J0. 281. 

3. What will not prevent lien from attaching ; same, how preserved.— When 

“at the time of the filing of the petition and for four months prior 
thereto, there had been an execution in the hands of the sheriff 
of the county in which lands were situate, founded on a judgment 
recovered on a debt antecedent to the date of a voluntary conveyance 
by the debtor to a third person, a sale under execution being in fraud 
of creditors, will not prevent the lien from attaching, and the lien 
being valid at the adjudication of bankruptcy, the bankrupt law pre- 
serves it as it then existed against the assignee, notwithstanding exe- 
cutions are not sued out from term to term, between the levy and sale, 
as was then required to keep the lien execution alive.—Jb. 281. 

4, Assignee’s claim; barred, when.—Where property of the bankrupt is 
encumbered with a lien at the time of adjudication, which is pre- 
served by the bankrupt law, and the assignee takes no steps to bring 
the property within the jurisdiction of the bankrupt court to have the 
lien adjusted, but leaves, it with the creditor encumbered with the 
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BANKRUPTCY—Continued. 
lien, and he obtains a sale under process from the State courts, in 
enforcement of his lien, and the assignee allows more than two years 
to elapse from his appointment before the sale by the sheriff—this 
operates as an acknowledgment of the superiority of the lien of the 
creditor, and is a bar to any claim by the assignee.—Jb. 281. 

5. Paramount lien created by bill filed to reach and condemn property ; 
when such lien not disturbed by subsequent bankruptcy of debtor. 
When abill by a judgment creditor, whose execution has been returned 
‘‘no property,’’ is filed to reach and condemn equitable assets which 
have been fraudulently conveyed by the debtor, it creates, if prose- 
cuted to effect, a lien upon the property sought to be condemned, 
paramount to all subsequently acquired liens and subsequent pur- 
chases; and where such bill is filed and summons issued more than 
six months before the debtor’s bankruptcy, the rights and liens 
acquired by the filing of the bill will not be disturbed by the bank- 
ruptcy, and are paramount to those of the assignee.—Vool v. Rag- 

land, 414. 

6. Conduct of assignee indicating that he had no claim; when case not 
reversed, though assignee not made a party.—In this case the assignee 
was made a defendant after the filing of the bill, and on his failure to 
answer, @ decree pro confesso was taken against him, and complain- 
ant, by leave, afterwards dismissed the bill as to him before decree,— 
held, that the conduct of the assignee indicated that he had no claim 
to the property in controversy, and as any claim he could assert would 
be subordinate to complainant’s, which is for a debt greatly in excess 
of the ascertained value of the property, this court would not reverse 
because the assignee was not made a perty.—Jb. 414. 

7. Bankruptcy ; when property and rights of bankrupt pass to assignee. 
Upon an adjudication in bankruptcy, the appointment of an assiguee, 
and the execution and delivery of an assignment, the property and 
rights of the bankrupt pass to the assignee, who alone can sue for the 
recovery of the property, or the enforcement of the rights; and this 
is so, whether or no the credit, property, or right of property was 
included in the bankrupt’s schedules.— Robinson & Denny, 492. 

8. Same; equity of redemption.—An equity of redemption in lands passes 
to the assignee of the bankrupt, and he alone can assert it.—J6. 492. 

9. Same; surplus in trust for bankrupt ; title in assignee until decree 
rendered.—Although, after all debts proved against the bankrupt’s 
estate are paid, the assignee holds the surplus in trust for the bank- . 
rupt, and the court of bankruptcy, upon proper applieation, will order 
its transfer ; yet, until such decree is obtained, the title remains in the 
assignee, and if the surplus consists of rights of action, he alone can 
maintain suits founded on them.—Jb. 492. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Effect of certain alteration of commercial paper, by the voluntary act of 
the holder.—The alteration of commercial paper, by the voluntary 
act of the holder, increasing or ee affecting the liability of 
the debtor—or party bound by it—where a dona fide purchaser is not 
concerned, vitiates the paper, and discharges the party injured, or 
who could have been injured by it; and the party claiming under the 
instrument can not fall back or recover on the original contract. 
Toomer, Sykes & Billups v. Rutland, 879. 

2. Material alteration of other paper into commercial paper—The altera- 
tion of paper not commercial, by inserting in it, without authority, 
words which convert it into commercial paper, is a material altera- 
tion.—1b. 879. 

8, Delivery of promissory notes, with power to fill up blanks of the time 

and place of payment.—Negotiations for a loan resulted in an agrees 
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10. 


ment to make the loan, upon the agreement of the borrower, among 
other things, to give security by note and mortgage, and to ship crops 
for sale, &c. The borrower executed a mortgage and filled it up, and 
(the time for payment not having been definitely agreed upon) signed 
a printed form of a promissory note, except as to blanks left in for 
time and place of ay be and gave them to her agent, who for- 
warded them to the lender, in a letter stating that he had left “the 
dates blank, which you will fill out, giving as long as possible to gather 
the crops.” The lender received the note and filled up the blanks 
so as to make the note mature “first of November”’ after the date 
and the place of payment “ Southern Bank of Alabama, at Mobile,” 
the place where the lender did business,—held: 

1. If the delivery had been general, authority to perfect the instru- 
ment, so as to convert it into a security of the character intended by 
the parties, would be implied—as that intention was justly inferable 
from their antecedent negotiation, and from the usages of the country. 

2. When the express authority is given to fill the blanks, in one 
respect only, that authority must be pursued, and no other can be 
exercised except such-as is necessary to make the paper a valid secu- 
rity —1b. 379. 


. Notice of dishonor; effect of section_1850 of Code.—Section 1850, Re- 


vised Code, authorizing the transmission of notice by mail to the resi- 
dence of drawer, maker, or indorser, at the time he becomes a party 
to the bill, does not — the rule of the law-merchant, that when 
the holder and indorser of the bill reside in the same city, it is neces- 
sary to bind the indorser, that he must have notice of the default, on 
the day of dishonor, or on the succeeding day, given him in person or 
left at his residence, or at his place of business.—John v. City Nat. 
Bank, 96. 

Same.—This statute merely converts notice (in cases where it is trans- 
missible by mail) addressed to the residence, or post-office nearest the 
residence of the party to be charged at the time he became a party, 
into sufficient notice, without regard to his post-office at the time of 
dishonor.—1b. 96. 


. Notice of dishonor ; on whom burden of showing rests—The burden is 


on the holder to show due notice of dishonor, or excuse for not giving 
it. Where absence from the indorser’s place of business, when it was 
visited for the purpose of giving notice, is relied on as an excuse for 
not giving notice, it must be shown that the visit was made during 
business hours, at a time when it is reasonable to suppose the party 
may be found.—Jb 


. Same; what not sufficient to show.—Where the evidence shows that the 


notary visited the office of the indorser ‘‘ in the afternoon of the day 
of dishonor and before sundown” (the business hours of the place not 
being shown) to give notice, this is not such evidence of a visit during 
business hours as will bind the indorser. 
Same; when failure to give releases indorser.—If notice is not given, 
on the day of dishonor, or the succeeding day, and the facts do not 
then exist which will excuse it, no subsequent act of the holder can 
bind the indorser. 


. Protest ; what not objection to.—It is not good ground of objection to a 


protest, that ‘‘ the notary before whom it was executed was an officer 
of the rebel State of Alabama.’’—Tyree v. Rives, 1738. ; 
Same ; erasures in.—The fact that a protest ‘“has been erased in three 
several places,’’ is not of itself, as matter of law, sufficient ground for 
ejecting it as evidence ; the erasures are of more or less force, accord- 
ing to the time when made, the materiality of the part erased, and 


the like; and their effect is matter for the determination of the jury, 
under appropriate instructions from the court.—J0. 178, 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 
11. Banker, whose agent.—A banker to whom a bill is remitted for collec- 


tion is the agent of the creditor, who must bear any loss resulting 
from the omissions or defalcations of the agent in the line of his duty. 
Moore & Co.v. Meyer, 20. 


12. Same; failure by, to apply funds deposited by customer in own name, 


who must bear loss resulting from.—Where it was the course of busi- 
ness between a banker and his customer, for the bank to pay all 
claims sent for collection out of the customer’s deposits, if he had 
any, charging the payment in the account when balanced, and a par- 
ticular claim was sent for collection, to pay which and others the 
customer deposited money in his own name with the banker, with 
directions to pay the claims, the customer remains liable on the bill, 
if the banker fails before thus applying the money.—Jb. 20. 


13. Same.—Until an actual application of the customer’s deposits to.the 


credit of the owner of the bill, the relation of debtor and creditor 
existed between the banker and his customer, and he could have 
countermanded his instructions and otherwise appropriated the 
money. It was the customer’s duty to make payment, and after the 
deposit by the customer in his own name, the banker could not so 
appropriate but by virtue of the instructions given by the customer, 
in carrying out which the banker was his and not the creditor’s agent. 
20. 


14, Indorsement of non-commercial paper by payee; effect of ; waiver of 


suit; when indorser discharged.—An indorsement, by the payee, of 

aper not commercial, as follows, ‘‘ J indorse the within until paid,” 
1s a waiver of suit against the maker for an indefinite period, but does 
not dispense with the suit against the maker, and render him prima- 
rily liable; and the indorser is discharged, if suit is not brought 
against the maker before the statute of limitations bars an action on 
the note.—Thomatson v. Cooper, 560. 


15. Transfer by creditor of note of debtor, and note of another person given 


by him as collateral, to different person ; rights of transferrees.—W here 
a creditor holding his debtor’s note, and also the note of another per- 
son as collateral, transfers to different persons, the rights of the trans- 
ferrees, (the notes not being commercial, but transferred after 
oar) will depend on the priority of the transfers. Ifthe collate- 
ral be first transferred, it operates pro tanto as a payment or 
extinguishment of the edad debt; and the party taking a subse- 
quent transfer of the original note, takes it subject to a credit pro 
tanto, or extinguishment, according to the amount of the ym oe 
If, on the other hand, the original note is first transferred, the collate- 
ral will follow it into whosoever’s hands it passes, being subject in 
them to any defense the maker might have made in first hands. 
Ware, Murphy & Co. v. Russell, 48. 


16. Usury; what does purge from.—A mere change of securities for the 


same usurious loan, to the same person who reserved the usury, does 
not purge the original consideration ; and whether the new security is 
in renewal of the former evidences of debt, or in payment of the debt 
tainted with usury, the original taint remains until a new considera: 
tion intervenes.—King v. Perry Ins. and Trust Co. 118. 


17. Same; who may set up defense of.—Where defendant was indorser of 


a bill of exchange, based on an usurious consideration, upon which 
another was acceptor, and the defendant afterwards gives the creditor 
a new bill upon which he is acceptor, in payment of the original debt, 
whereby the original acceptor is discharged, defendant may, if no 
other consideration has intervened, set up the defense of usury; such 
transaction is merely the substitution, so far as concerns the creditor, 
of the bill on which defendant is acceptor, for that on which he wag 
indorser.—Jb. 118. 


(48) 











642 INDEX. 


BONDS. 

1. When defective replevin-bond good as common-law obligation—A 
replevin-bond, taken by an officer levying attachment, although defect. 
ive as a statutory bond, may nevertheless be good as a common-law 
obligation, supported by a sufficient consideration, if the property 
levied on is delivered to the obligors by the officers because of its 
execution.— Adler v. Potter, 571. 

Same ; what will not vitiate; mistakes corrected by parol evidence. 
Mistakes in the recital of the attachment and its levy, not being mat- 
ters of substance, but of inducement, showing the consideration of 
the bond—will not vitiate the bond; such mistakes may be corrected 
by parol evidence.—Jb. 571. 

3. .Parol evidence to identify writ referred to in the bond ; admissibility 
of.—If the bond is made payable to the plaintiff in the attachment, 
and describes the writ, parol evidence may be received to identify the 
particular writ to which it refers.—Jb. 571. 

4. Variance; estoppel.—The obligors, when sued on such a bond, can not 
take advantage of a variance between its recitals and the indorsement 
on the writ describing the property levied on; and they are estopped 
from disputing either the levy or the liability of the property levied 
on.—Jb. 571. 

The measure of the recovery, in an action on such a bond, is the value 
of the property at the time it was seized, or at the time it should have 
been delivered in compliance with the condition of the bond.—J. 571. 


or 


CHANCERY. 


J. JurispictioN AND GENERAL PRINCIPLES. 


1. Concurrent jurisdiction at law and in equity; when equity court cannot 

§ interfere.—Courts of equity have concurrent jurisdiction with courts 

of law in the assignment of dower, which is not impaired by the 

statutes conferring such jurisdiction on probate courts ; and while a 
court of equity, when it acquires jurisdiction, will retain the cause 
and finally adjust the controversy, though in some respects there is an 
adequate remedy at law, yet when the jurisdictionat law and in equity 
is concurrent, and the court of law first obtains jurisdiction, without 
the intervention of some special cause rendering the jurisdiction 
at law inadequate, a court of equity can not interfere.—Hause v. 
Hause, 262. 

2, Same; when equity court will not interfere with proceedings for dower 
in Probate Court.—Where a petition was filed in the Probate Court 
for the assignment of dower, and all the relief the Chancery Court 
could have afforded being obtainable in the proceedings pending in 
the Probate Court at the time of the filing of the bill in chancery, that 
court can not, while such petition is pending in the Probate Court, 
interfere with the jurisdiction of such court, there being no inter- 
vening cause rendering jurisdiction of such court inadequate.—Jb. 262. 

Same.—Where the primary object sought by the bill would alone have 
authorized the interference of the court of equity with the proceed- 
ings pending in the Probate Court, and upon the hearing of the bill 
such primary object failed, and there being adequate remedy at law 
for what was left after the failure of such primary object, a court of 
equity has no further ground of jurisdiction and will not interfere with 
the Probate Court.—Jb. 262. 

4. Error without injury.—The error of the decree held not available to 
the appellees in this case, it being, under the circumstances, of no 
injury to them.—Jb. 262. 

When cannot correct instrument.—Where the principal consideration 
moving the execution of a deed was an advancement to the daughter 
of the grantor, the wife of the grantee, and coupled with such consid- 
eration was a payment by the grantee in money, for the value of land 
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CHANCERY-—-Jurispiction anp GENERAL PrincipLes—Continued. 
exceeding the amount of the advancement the grantor proposed 
making, the mode of making such advancement was not unusual, and 
is held as a conveyance to the husband, not in trust or for the use of 
the wife, or subject to any equity not expressed, and there is no ground 
on which a court of equity can amend it, or correct it into a different 
instrument.—Jb. 262. 

6. Jurisdiction over administrations, &c.; how and by whom invoked.—The 

court of chancery retains its original jurisdiction over administrations, 

distribution of assets and compulsory payment of legacies, which may 
be invoked by heirs, distributees and legatees at any time before the 
concurrent jurisdiction of the Probate Court has attached, without the 
assignment of any special reason; yet it cannot be invoked by the 

administrator, except under special circumstances, &c.— Teague v. 

Corbitt, 529. 

To maintain bill under section 2274, Revised Code, complainant should 
be without fault.—It is indispensable to the maintenance of a bill 
under section 2274 of the Revised Code, to correct errors in the final 
settlement of an administration in the Probate Court, that the com- 
plainant should acquit himself of all fault or neglect.—Boswell v. 
Townsend, 308. 

8. Proceeding for settlement; removal of administration into chancery. 
At any time before proceedings are commenced in the Probate Court 
for final settlement, distributees may, without showing any special 
cause, compel a settlement in chancery, and to that end may have the 
administration removed into the latter court.—Hooper, Adm’r v. 
Smith, 557. 

9, Same; when not without fault.—Where a party complaining of error * 
in a final settlement in the Probate Court, shows that he was 
present at it, in person and by attorney, and that he produced evi- 
dence, upon which he based his right to a decree in his favor, the 
omission, without any good legal reason, to except to the rulings 
of the Probate Court and to set forth the evidence and his exception 
in a bill of exceptions, that the proceedings might be reviewed on 
appeal, is a want of due diligence, and the error, if there be any, is 
not without fault on his part.— Boswell v. Townsend, 308. 

10. Acquiescence by ward, for more than two years, in final decree of Probate 
Court on guardian’ s final settlement.—W here a Probate Court, having 
jurisdiction of the subject-matter, and parties, rendered a final decree 
in 1864, on a guardian’s final settlement, the proceedings conforming 
to all the material reqirements of the statutes, and the ward, who then 
was of age, acquiesces in it for more than two years, she can not after- 
wards maintain a bill to surcharge and falsify the guardian's accounts, ' 
&c., without avering and proving that the decree was unjust, and was 
brought about by the fraud or act of the opposite party, or by acci- 
dent, unmixed with negligence or fault on her part.—High v. Snedi- 
cor, 403. 

11, Matters of account.—In matters of account, growing out of privity of 
contract, and not dependent upon some peculiar relation between the 
parties, the jurisdiction of equity rests upon the inadequacy of legal 
remedies, and if the accounts are not complicated, and there is no 
necessity for a discovery, a court of equity will not take jurisdiction. 
Hudson, Kennedy & Co. v. Vaughan, 609. 

12. Same.—A bill filed by one joint owner out of possession against her 
co-owners in exclusive possession, for an account of rents and profits— 
where the property includes a licensed ferry, with its items of income 
and expense—the complainant owning a sixth and the others a half 
and third interest respectively—is not without equity, because the 
accounts, by reason of the facts herein above stated, are rendered 
complicated and difficult of adjustment. Such accounts can not be 
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adjusted Fp in a court of law, hence courts of equity take origi. 
nal jurisdiction thereof.—Sanders v. Robertson, 465. 

18. Cloud on title.—A deed void on its face does not cloud the title; but 
where it is apparently good, and its invalidity can be shown only by 
the introduction of extrinsic evidence, it is a cloud, which equity will 
remove by compelling the surrender and cancellation of the deed, 
Lockett v. Hurt, 198. ' 

14. Same.—A sheriff's deed at execution sale of lands clouds the title, 
notwithstanding the court of law subsequently vacates the sale; for 
that court can not compel the cancellation of the deed, and the order 
of vacation being no part of the record of the judgment under which 
the sale was made, the purchaser is not bound to offer it in support of 
his deed, which, sustained by a valid execution, is apparently good, 
and would authorize recovery in ejectment, unless the subsequent 
order be shown in rebuttal.—Jb. 198. 

15. Equity, jurisdiction of ; when not ousted by relief at law.—The juris- 
diction of a court of equity, rightfully attached on the filing of origi- 
na! bill, to remove a cloud cast on the title by a sheriff’s deed, and to 
have the sale vacated, is not ousted, because the court of law, at the 
instance of complainant, during the pendency of the bill, vacated the 
sale and directed the complainant to refund the purchase-money—the 
amendment of the bill averring these facts, showing that the purchaser 
still retains the deed and has received rents for which he should 
account.—Jb. 108. 

16. Mistake of law; no ground for relief—Against a simple mistake of 
law no court will grant relief. Jgnorantia legis, neminem excusat. 
Clark v. Hart, 390. 

17. To what extent court of chancery can reform a contract.—In clear 
cases, when a written instrument fails to express some material ele- 
ment of the contract, which the parties mutually intended it should 
express, or expresses it differently from their intention, a court of 
chancery will reform the contract so as to carry out the intention of 
the parties, yet it can not add terms which the parties did ‘not intend 
to embody in it, or grant relief against a mistake of law.—Jb. 390. 

18. Same; when the averments negative the idea of accidental omission. 
Where the bill avers that from ignorance and mistake, and uninten- 
tional omission, all the terms and consideration of the contract were 
not reduced to writing, or stated in the face of said note; but each 
and all the terms, conditions and considerations of said contract were 
intended to be, and in fact were understood by each of the parties to 
the agreement to be a part of said promissory note, and of the con- 
tract in which the same was executed, ‘‘and it was never conceived 
by either of the parties that it was necessary to reduce all of said 
contract to writing, in order to make the same binding between the 
parties thereto, or good and provable against said note’’—this nega- 
tives any idea of accidental omission, and presents a case against 
which chancery will not relieve.—Jb. 390. 

19. When the bill to reform comes too late; cases cited.—Whether a bill 
to reform comes too late, after the note has been merged in a judg- 
—. is not decided, but reference is made to several cases in point. 

. 890. 

20. Bill to enforce vendor's lien; what necessary to uphold; when without 
equity.—To uphold a bill to enforce the vendor’s lien, there must be 
a debt due to the complainant contracted in the purchase of land, 
still unpaid, and which the purchaser, either at the time or some prior 
date, was liable to pay as primary debtor, without condition; and 
although it is not necessary he should be liable to suit and recovery 
at law, when the bill is filed, still. there must be a time when he was. 
Hence, where the vendor conveys lands, receives, in payment of the 
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purchase-money, notes of a third person, indorsed by the purchaser 
as above, and never takes steps to render the vendee’s liability abso- 
lute, by suit against the maker of the notes, and delays suit till the 
action is barred, the vendee is not, and can not be made, liable abso- 
lutely, for the debt, and the bill is without equity. 


21. Contract for purchase of lands; tenancy in common; partition and 


ownership in general; when bill without equity.—A., the husband of 
complainant, and one J. H. and S. H., agreed with S. to purchase 
from him certain lands, with stock, implements, &c., thereon, for 
$50,000, of which $14,000 was to be paid in cash, and the residue in 
two installments, at one and two years, to secure which S. was to have 
alien on the land. The H.’s madea cash payment of $9,000, and A. 
turned over an accepted draft belonging to the statutory estate of Mrs. 
A., payable to himself, of $4,000, as a cash payment by him; where- 
upon, A. and the H.’s took possession. fe three years, the H.’s 
leased their interest to a tenant, who conducted the business with A. 
for one year, and then retired. During the fifth year, A. used the 

remises alone—the H.’s having apparently relinquished all their 
interest—at the end of which year A. also abandoned the premises, 
and S., not having received any more purchase-money, and not having 
conveyed the title, resumed possession,—held: 

1. The relationship between A. and the H.’s appears to be that 
only which resulted from their joint ownership, so far as they had any 
of the real estate—and of that they were tenants in common. 

2. If A. and the H.’s had completed their contract of purchase, 
they would each have been owner of one undivided third, as tenants 
in common, not as partners, and would have been entitled to a parti- 
tion by which each might have his portion in severalty. 

8. That as againgt S., the complainant (appellant) has wholly failed 
to make out any case. 

4. No equity can arise out of such a case, that can entitle the com- 
plainant to recover her $4,000 out of the H.’s, there being no bad 
faith on their part.— Abernathy v. Smith, 359. 


II. Prizapine anp Practice. 


22. Bill against resident defendants; where filed.—Section 3326 of the 


Revised Code, prior to the amendatory act of March 17, 1874, re- 
; mabe bills against resident defendants to be filed in the district of 
the residence of a material defendant, unless the object was to enjoin 
proceedings or judgments in other courts, in which cases it required 
the bill to be filed in the district in which such proceedings were pend- 
ing or judgment rendered; and said act authorizes the filing of the 
bill, if real estate be the subject-matter of the suit, in the county where 
the same or a material portion thereof is situated.—Ashurst v. Gib- 
son, 584, ° 


23. Same; where real estate is the sudject-matter of suit; right of election. 


24. 


Under said section, as amended, and now forming section 3670 of the 
Code of 1876, the complainant may file his bill in the county in which 
the rea! estate, or a material portion thereof, is situate; but the juris- 
diction of the court in the district of the residence of a material de- 
fendant, remains; and the result is that the eomplainant may, where 
real estate is the subject-matter of the suit, elect the one or the other 
jurisdiction.— Jb. 584. 

ame; right of election limited to suits where land only is the subject- 
matter.—The right of election thus given is limited to suits where 
land is the exclusive subject-matter; jurisdiction is not conferred 
where the relief sought is as to land and personal property—as where 
the foreclosure of a mortgage, including both real and personal prop- 
erty, or its redemption, is the subject-matter of the bill.—Jb. 584. 
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25. Presumption as to name and location of defendant corporation; judi- 
cial notice.—Where throughout a bill, and in the foot-note, a defend- 
ant is uniformly described as the ‘‘ Alabama Gold Life Insurance 
Company,” a domestic corporation, except in the part which prays 
— against the defendants, where it is called the ‘‘ Alabama Gold 
sife Insurance Company,’’ with the added designation of the words 
‘of Mobile,” it must be presumed that the name is the ‘ Alabama 
Gold Life Insurance Company,” and the added words, “of Mobile,” 
in the prayer for process, were intended to show its home office and 
place of business; and the courts will take judicial notice of the place 
where Mobile is, and to what chancery district it belongs.—Ala. Gold 
Life Ins. Co. v. Cobb, 547. 

26. Necessary parties; administrator ad litem.—All the next of kin are, 
as a general rule, necessary parties to a bill for a final settlement and 
distribution of the estate of a deceased intestate; and when such 
estate must be represented, and there is no executor or administrator, 
the statute (Code of 1876, 77 2625, 2626), authorizes the court to 

appoint an administrator ad litem, for the particular proceeding. 

eague » Corbitt, 529. 

. Right to proceed against one or more sureties without joining others. 
If the absence of one of the sureties on the bond of the administrator, 
without the State, is not (and the court is inclined to think it is) a 
sufficient reason for omitting to make him a party, the complainants 
have the right, under the statute (Code of 1876, ¢ 3754), to proceed 
without him.—Jb. 547. 

Unnecessary averments; sufficient averment.—In a Dill by heirs and 
distributees, to compel the final settlement and distribution of an 
estate, disclosing their relationship to the intestate, it is not necessary 
to otherwise allege their respective interests, as they are defined by 
the statutes of descents and distributions; nor is it necessary to aver 
the amount of assets the administrator had received, and for which 
he is accountable. A general averment that the intestate left a 
large real estate, which the administrator had converted into money, 
under sales by order of the Probate Court, and received other assets 
for which he is accountable, is sufficient.—Jb. 549. 

29. Party defendant to a bill to recover ona policy; when widow is not. 
Where a bill is filed by an administrator against an insurance com- 
pany, to recover on a policy issued by it on the life of the former's 
intestate, the widow of the latter, not otherwise shown to be inter- 
ested, is not, because of such relationship, a proper party defendant ; 
whatever right she may have as distributee, must come to her through 
the administrator.—Ala. Gold Life Ins. Co. v. Cobb, 547. 

30. Averments and proof necessary in specific performance.—In suits for 
specific performance of contracts, great accuracy of averment, and 

. strict, corresponding proof are required.—Daniel v. Collins, 625., 

31. Same; when not granted.—Courts will never grant specific perform- 
ance of an unconscionable bargain, or where the decree will work 
undue oppression to the defendant, or where the proof of right is not 
clear.—lb. 625, 

Trreconcilable testimony ; effect of corroboration of defendant..—Where 
the testimony is wholly irreconcilable, and the only witness who is 
entirely disinterested by interest or blood, with the matters in dispute, 
corroborates the defendant’s version of the contract (as in this case), 
too much distrust will be generated of plaintiff's equities to authorize 
the relief he seeks.—Jb. 625. 

33. Necessary parties ; minors represented by guardians ad litem ; erroneous 
decree. —Where title to real estate is partly vested in certain minors, 
such minors are necessary parties to a bill and cross-bill seeking to 
divest them of their title, and it is proper for their guardian ad litem 
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34 


. 


36. 


37. 


38, 


39. 


40. 


41. 


to appear and deny the averments of such bills affecting their interest. 

Eel balore their titles can be so divested, such averments must be 
proved, and if there is no note of such proof in the record, the error 
of a decree divesting them of their title can not be overlooked, even 
though there is no special assignment, or notice in argument, of such 
error.—Stammers v. McNaughten, 577. 

The rights of the several parties to the bill and cross-bill in this case, are 
so presented, that the court feels at a loss in simply intimating an 
opinion on their priorities. ‘They are merely stated without comment. 
Ib, 577. 

Practice ; when partnership accounts cannot be settled by cross-bill.—A 
files a bill to enforce vendor’s lien against B, since deceased, and 
former partner of C & D, who, by cross-bill, set up a mechanic's lien 
for improvements made upon the land sold to B by A, while B was in 
possession, andapartner of C& D, in building and contracting,—held, 
that C & D can not, as surviving partners of the old firm, settle in 
their cross-bill their partnership dealings with B’s estate; but they can, 
with proper averments, put in issue and try such dealings for the pur- 
pose of showing how mueh they are entitled to receive of the debt 
due them as builders and material men.—/). 577. 

Guardian ad litem; infant defendants represented by.—It is an inflexi- 
ble rule of chancery practice in this State, that infant defendants must 
be represented by a guardian ad litem, duly appointed and answering, 
before the court can pass upon the equities of a bill affecting such 
defendants.— Roach v. Hicks, 576. 

Practice when cause submitted before such appointment and answer. 
Where a cause is submitted without the appointment and answer of a 
guardian ad litem for infant defendants, the court should vacate the 
submission and restore the cause to the docket, so that complainant 
may take proper steps to bring them before the court. The bill should 
not be dismissed absolutely, unless the neglect of complainant is inex- 
cusable and continues after his attention has been called to the defect ; 
otherwise this court will reverse the decree and here dismiss the bill 
without prejudice.—Jh. 575. 

Non-resident infants as parties defendant ; when error to appoint guar- 
dian ad litem.—It is a reversible error, to appoint a guardian ad litem 
for non-resident infants, under fourteen years, defendants to a bill, 
before proper publication is duly shown to the court, and such error 
is not cured by thé appearance of the general guardian appointed 
under our laws.—ZJrwin v. Irwin, 614. 

Service on mother and step-father of resident infant ; appointment of 
guardian ad litem.—Service of summons on the mother and step- 
father of an infant under fourteen years of age, residing with them in 
this State, authorizes and requires the appointment of a guardian ad 
litem; but does not authorize the mother and step-father to appear 
and answer for such infant.—J). 614. 

When bill dismissed on demurrer for want of material defendant in 
district where filed—A bill filed by an administrator in the district 
where he resides, against an insurance company, a resident of another 
district, to recover on a policy issued on the intestate’s life, in his 
own favor and that of another defendant (residing out of the State) 
alleged to have assigned the policy in disregard of the intestate’s 
right, and against the widow of the intestate not alleged to be other- 
wise interested, will be dismissed on the demurrer for want of any 
material defendant in the district where it is filed.—Ala. Gold Life 
Ins. Co. v. Cobb, 547. 

What bill not demurrable.—A bill filed against two persons charging 
that they were stockholders of a corporation called ‘‘ The Alabama 
and Georgia Contracting Company,”’ whose business ‘‘ was contract: 
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42. 


43. 


44, 


45. 


46. 


47. 


ing for and building and constructing railroads in the States of Geor. 
gia and Alabama,” stating the number of shares held by defendants 
and that, at a certain time, the corporation, which has since been dis. 
solved, became indebted in the sum of $160, ‘‘for wood sold and 
delivered by the complainant to the corporation,” which debt is still 
unpaid, &c., is not demurrable, because it does not expressly aver 
that the corporation had power to make the contract.—Spence », 
Shapard, 598. 

Bill; when demurrable.—A bill in equity against a personal repre- 
sentative, to enforce a demand against his testator or intestate, prima 
facie within the bar of the statute of non-claim, must aver present- 
ment within the period prescribed by statute, or the cause, if any 
excepting the demand from its operation; and failing in such aver. 
ments, is subject to demurrer, or motion to dismiss for want of equity, 
Owen v. Corbitt, 92. 

Mortgagee ; when necessary party.—Where the mortgagee merely 
assigns the debt, without assigning the mortgage, he is an indispensa- 
ble party to a bill filed by the assignee for its foreclosure; but when 
the mortgagee hes assigned both the debt and the mortgage, he has 
parted with all interest, and is not a necessary party.—Lyrout ». 
Hoge, 28. 

Necessary parties; rule as to.—The general rule that objection to a 
bill for want of proper parties is waived, unless raised by plea or 
demurrer, has no application to a cause which can not be properly 
disposed of without the absent party; in that event, the objection may 
be made at the hearing, on error, or may be taken by the court, ex 
mero motu.—Ib. 28. 

Decree; what erroneous.—A decree of the Chancery Court foreclosing 
a mortgage of lands at the suit of the mere assignee of the mortgage 
debt, without making the mortgagee a party, does not operate on the 
legal title of the mortgagee, tends to involve the purchaser in future 
litigation, and is a departure from fundamental principles of equity 

ractice which can not be sanctioned by this court.—J). 28. 

ant of title in one complainant ; when fatal to relief os toall.—Where 
two persons claim by a joint title the entire realty in controversy, 
and one has no title, the bill must be dismissed as to both; but the 
dismissal should be without prejudice as to the complainant having 
title. —Schaffer v. Lavretta, 14. 

Variance; when fatal.—Where the bill avers a statutory separate 
estate in complainant by inheritance from her deceased father, and 
the proof shows an equitable separate estate, the variance is fatal. 


Th, 14, 


CHARGE OF COURT. 


1. 


2. 
3. 


4, 





Charges; when may be refused.—Charges requested, must assert cor- 
rect legal propositions in view of the evidence, must not be abstract, 
ambiguous, or calculated to mislead, and must be true and consistent 
with the evidence, in all their postulates of law and fact; if wanting 
in any of these particulars, it is the privilege, if not the duty, of the 
court to refuse them, and its action in doing so is not cause for rever- 
sal.— Thrash v. Bennett, 156. 

Same.—Charges asserting propositions of law not arising out of the 
testimony, are abstract, and properly refused.— Prescott v. Jordan, 272. 
Same.—The courts of this State can know nothing of the statute laws 
of another State, unless proved, and a charge based on such a statute, 
unless such statute appears by evidence, is abstract.— Young ». 
O' Neal, 566. 

Same.—It is not error to refuse a charge which assumes as disproved 
@ disputed question of fact.—Henderson v. Marz, 169, 
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5. Charging the jury to find for plaintiff’ ; when error.—The court should 
never charge the jury, if they believe the evidence, to find for the 
plaintiff, in a case where there is conflict in the evidence.—Carter v. 
Shorter, 254. 

6. Charge ; what not erronecous.—A charge that the measure of damages 
is the value at the time of conversion, is not erroneous, when there is 
no evidence of value at any other time.—Prescott v. Jordan, 272. 

7, Trespass for taking goods; what charge not improper on trial of.—In 
trespass for taking plaintiff’s goods, where there is no proof showing 
the defendant is not a mere wrong-doer, a charge that the defendant 
is liable, “if the jury believe, from the evidence, that the property 
sued for was taken from the plaintiff’s possession by the defendant, or 
under his instructions, though he may not have been present,” is not 
erroneous, as omitting consideration of plaintiff’s right of property: 
possession, in the absence of countervailing evidence, being proof of 
ownership, the presumption being*that the title is with the possession. 
Miller v. Clay, 162. 

8. Charge; what properly refused.—A charge, in this case, that the 
defendants were not liable, ‘‘ if a suit against the ship and ship-owners 
would have been fruitless on account of the bankruptcy of the ship- 
owners,” is properly refused ; it ignores all consideration of a remedy 
against the cotton or its proceeds.—Leach, Harrison & Forwood v. 
Bush, 145. 


COMPROMISE. 

1. Executed bona-jfide compromise ; when can not be disturbed by vendor. 
An executed compromise, (allowing a rebate of the purchase-money), 
fairly entered into between vendor and vendee, in reference to a dis- 
puted boundary line of a tract of land alleged to have been misrepre- 
sented by the vendor, and the location of which both had equal oppor- 
tunity of ascertaining, can not be disturbed by the vendor because it 
afterwards turns out that the boundary line was in fact located as rep- 
resented by him, and the vendee in fact obtained all the tract, atk 
ing the portion for which rebate was allowed.—Carlisle v. Barker, 267. 


CONSIGNOR. See Facrors anp Commission MERCHANTS. 


CONSTITUTIONAL LAW. 

1. Constitution of 1868; when became operative-—The Constitution of 
1868 did.not become the Constitution of the State of Alabama, or 
binding on its citizens, until the 25th day of June, 1868.—Jrwin v. 
Mayor, 6. 

2. Same; section 1, article XT V of, construed.—Section one of article 
XIV of the Constitution of 1868, gives the debtor the right to select 
from all his personal property that which he will retain, so long as it 
does not exceed one thousand dollars in value; and this right can not 
be defeated because the debtor has other property.— Williamson wv. 
Harris, 40. 

3. Same.—The term ‘‘ personal property,’’ as there used, was employed 
in its broadest sense, and includes money in the custody of law, as 
well as other property; and of such property the debtor can not be 
deprived by any process, at law or in equity, which has for its purpose 
the condemnation of the property for payment of debts.—Jb. 40. 

4. Constitutional law ; what within legislative authority.—The legislature 
may, by a special or local act, prohibit the sale of vinous or spirituous 
liquor within a town, and territory adjacent thereto.—Harrison v. 
Gordy, 49. 

5. Local law; presumptions indulged in favor of.—In the absence of 
something showing to the contrary in the journals, it will be presumed 
that proper evidence of the notice required by the Constitution was 
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6. 


CONFEDERATE CURRENCY. 


1. Bona-fide payment in Confederate money toadininistrator for debt due 
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exhibited to the General Assembly, before it passed a special or local 
law.—ZJb. 49. 

Same.—The journal showed that, “on the call of counties, bills were 
introduced: By Mr. Stribbling, ’ (with notice, &c.)—H. B. 271—To 
— sale of vinous or spirituous liquor within four miles of court- 

ouse at St. Stephens, in Washington county.” The bill, as amended 
and passed, forbade such sales within eight miles of the town,—held, 
these recitals of the journal did not show, or justify the inference, 
that the notice given of intention to apply for the passage of the act, 
= of a law prohibiting such sales within four miles only of the town. 
b. 49. 

** Original purpose” of bill; what not change of, within meaning of 
section 19, article IV, of Constitution. —Amending a bill introduced 
to prohibit sales of liquor within four miles of: a town, so that upon 
its passage it became a law forbidding such sales within eight miles, 
does not ‘*‘ change its original purpose,” within the meaning of sec- 
tion 19, article IV, of the Constitution.—Jb. 49. 

V Talidity of judicial proceedings in Confederate courts.—The validity 
of judicial proceedings, had in the courts of this State during the late 
war, has been unquestioned since the decision in Horn v. Lockhart 
(17 Wall. 570).—Roach v. Hicks, 576. 

Unconstitutionality of section 87 of revenue law of 1868.—So much of 
section 87 of the revenue law of 1868 as makes a tax-deed conclusive 
evidence of certain facts mentioned in that section, is unconstitu- 
tional. (Reaffirming Stowlenmire v. Brown, 48 Ala. 699).—Stouden- 
mire v. Brown, 481. 

Same ; to what extent said section inoperative—To the extent that such 
section undertook to make the tax-deed conclusive evidence, it is 
wholly inoperative, and fails, as to these points, to constitute it evi- 
dence for any purpose.—/b. 481. 

City Court of Selma; validity of act establishing.—The statute cre- 

ating the City Court of Selma, approved December 10, 1864, was a 

ma | act of legislation, by a legal legislature of Alabama.— Waddill 

v. John, 93. 

Act, approved February 19, 1867, to declure judgment liens, never 
became law.—The act to declare judgment liens upon the property of 
defendants, approved February 19, 1867 (Revised Code, 3 2877), not 
having passed according to the requirements of the ‘Constitution, 
failed to become law.— Dane v. Mc Arthur, 448. 

The statutes for relief of indigent families of Confederate soldiers 
were intended to aid the prosecution of the war, and contracts made 
under them must share the fate of all similar contracts made in viola- 
tion of the Constitution or laws and public policy of the United States. 
Speed v. Cocke, 209. 

Power of legislature to improve street at expense of adjacent landed 
proprietor.—In the absence of constitutional restrictions, the power 
of the legislature to authorize municipal corporations to improve 
streets at the — of adjacent landed proprietors, is undoubted. 
Irwin v. Mayor, 6 


the estate.—The payment in good faith to an administrator of Con- 
federate treasury notes, in satisfaction of a debt due the estate, in the 
absence of all fraud and eollusion between the administrator and the 
party making the payment, discharges the debt, and cuts off all 
remedy against the debtor for the collection.— High v. Snedicor, 408. 
Guardianship during war ; liability for receiving Confederate money ; 
burden on guardian to show diligence and good faith.—A guardian 
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who, during the war, exercising reasonable diligence, in goed faith 
P received Confederate currency in payment of debts due the ward, will 
To be relieved from liability, if, without fault on his part, the currenc 
perished on his hands; but the onus is on the guardian to show suc 
ed diligence and good faith; that he did not commingle the funds with 
his own, or use them for his own purposes.— Allred v. Lewis, 629. 


”, 
28 
‘ See Executors aND ADMINISTRATORS. 


CONTRACTS. 

. Inspection laws of Alabama have no extra territorial operation..—A 
of mortgage and note executed in Alabama by a citizen thereof toa 
d citizen in Georgia, in payment for guano which was delivered to, and 
n accepted by the purchaser in that State, can not be avoided because 
sy the guano was not inspected and branded under the laws of Alabama, 

on being brought to Alabama.—Stokes v. Culver, 412. 

2. Same; effect of repealing act.—The subsequent repeal of the. statute 
will not vitalize a contract made in violation of provisions, during the 
time it was in force. (Reaffirming and adhering to the decision in 
Woods & Co. v. Armstrong, 54 Ala. 150).—Pacific Guano Co. v. 
Dawkins, 115. 

8. Contract for service; common-law principle, how far modified by 
statute——The common-law principle that when an entire contract has 
been entered into for the performance of a number of acts, or when 
one undertakes to serve another for a definite time, at certain wages, 
the service or labor is a condition precedent to the right to demand 
payment, has been modified by statute (Code, ? 255), as regards 
contracts for personal service, when full performance has been pre- 
vented by death of the servant during the term of service. In such 
a case, the persongl representative is entitled to recover a rateable 
compensation for services actually rendered.— Dryer v. Lewis, 550. 

4, Contract for sale of lands; essential requisites of, under statute of 
frauds.—In contracts for the sale of lands (in the absence of any 
payment of purchase-money and possession of the purchaser), there 
must be some agreement in writing, or written memorandum or note 
of the sale, expressing the consideration thereof, the terms, the par- 
ties, the property, and signed by the party to be charged, or his lawful 
agent; and unless the contract is clearly evidenced by such written 
proof, it is within the statute of frauds, and the statute is void.—Car- . 
ter v. Shorter, 258. 

Same ; what not necessary to validity of contract.—It is not essential 
to the validity of the contract that complianee with all the require- 
ments of the statute should appear from a single instrument of writ- 
ing; it will be sufficient if all the essentials of a contract may be 
understood from the instrument and some other instrument to which 
it refers, and can be connected, without recourse to parol proof.—Jb. 

6. Note of agreement; what must show; acceptance of the offer —Where 
there has been correspondence or negotiations between the parties for 
a sale of lands, the note or memorandum relied on, to take the con- 
tract without the statute of frauds, must show an agreement made. 
The acceptance of the offer must not be conditional or dependent on 
pager negotiations, but an absolute acceptance of the offer as made. 

. 253. 

What a conditional acceptance only.—S. writes, proposing to sell to C. 
a quantity of land, fixing the price, &e. C. replied to S. as follows: 
‘* After considering your proposition, I have come to the conclusion 
that I will take your place, if there is nothing else against it save what 
you have shown me. So soon as Mr. O. signs the deed of waiver of 
equity of redemption, let me know, and I will come over. It seems 
that it is almost impossible for us to meet at once; write me by mail. 
(Signed) Yours, C.’’—held, that this letter, by its terms, was condi- 
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CONTRACTS—Continued. 


tional in its nature, and not an absolute acceptance’of appellee's pro 
sition of sale.—Jb. 253. ba 


8. Contract; when binding without subsequent ratification.—An order by 


the Commissioners Court for the appointment of commissioners “ to 
locate and let out the contract for building said bridge, at public out- 
ery, and report to this court,” does not require a ratification of the 
contract by the court before it becomes binding, but merely that the 
contract should be reported to it, that it might have the proper evi- 
dence on file of its transactions and obligations.—T'uskaloosa County 
v. Logan, 297. 


9. The statutes for relief of indigent families of Confederate soldiers 


were intended to aid the prosecution of the war, and contracts made 
under them must share the fate of all similar contracts made in viola- 
tion of the Constitution or laws of public policy of the United States, 
Speed v. Cocke, 209. 


10. Statute of frauds; void contract—A verbal contract between tenants 


in common, whereby a tenant in possession agrees to purchase the 
interest of another tenant, but pays no part of the purchase-money, 
is void under the statute of frauds.—Rev. Code, ? 1862, subd. 6.—San- 
ders v. Robertson, 465. 


CORPORATION. 
1. Stockholders ; liability for debts of corporation ; bill in equity to en- 


force.—The liability of stockholders of corporations (pursuant to part 
two, title two, chapter three, of the Revised Code), bor debts of the 
corporation, becomes primary and absolute on the dissolution of the 
corporation ; and a bill in equity will lie to enforce such liability, 
without averring the insolvency of the corporation, and without 
previous suit against it.—Spence v. Shapard, 598. 


2. Revised Code, sections 2568-9 ; constrwed.—Sections 2568-9 of the Re- 


vised Code, while adopted more particularly with reference to service 
of process on organized private corporations aggregate, are not con- 
fined to them, and were designed to be remedial in their nature, by 
making service, in the contingencies mentioned therein, on a person 
not the president or head officer, as valid as if made on such person. 
King v. Harbor Board, 135. 


COSTS. 


1. Statute imposing costs on fuilure to present, &c., constvued.—The statute 


imposing costs on the plaintiff, although successful in a suit against the 
personal representative on a demand against the testator or intestate, 
unless the claim was presented before suit, was intended to prevent 
the burdening of estates with costs of suit, which would have been 
avoided by presentation ; it was not intended to charge the successfnl 
plaintiff with the costs of a suit, to which he would have been driven 
in any event, accruing from litigation on the merits or existence of the 
debt, independently of the question of presentment.—Mitchell v. 
Lea, 46. 
See Exemptions. 


COUNSEL FEES. See Executors AND ADMINISTRATORS. 
COUNTIES. 


1. Power of Commissioners Court to levy tax.—The Court of County 


Commissioners has no general power to levy taxes, and unless some 
statute confers the power, is without any such authority.—State v. 
Commissioner, 240. 


2. Same; when exhausted in regard to claims against county.—The court 


has performed its duty, and exhausted its authority in regard toa 
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COUNTIES— Continued. 


claim against the county, payable out of the general fund, when it 
levies the general tax to the extent authorized by law.—Jb. 240. 
Validity of warrant evidencing indebtedness ; must be authorized by 
county commissioners on legal claim.—Without authority of Court of 
County Commissioners, the judge of probate cannot draw a warrant on 
the county treasury; and where such authority is given, the payment 
of the warrant can not be enforced, unless founded on a consideration 
for which the county may contract or incur liability.—Speed v. 
Cocke, 209. 


. Claims against county ; when subject of contestation ; matters of 


record ; certainty required ; evidence.—If the claim has not been dis- 
allowed by the court of county commissioners it can not become the 
subject of judicial contestation, unless, having allowed it, the court 
should fail to exercise the power of taxation with which it is clothed, 
so that the treasury may be supplied with funds for its payment; or 
the allowance was induced by fraud or mistake, or the consideration 
of the claim subsequently failed. The allowance of the claim must 
be matter of record—which should be certain—as such record becomes 
prima facie evidence of the indebtedness of the county, and of indi- 
vidual right, and of the authority of the probate judge to draw his 
warrant.—Ib. 209. 

Registry of claims ; not matter of record, nor sufficient evidence of 
claim.—The statute requires commissioners courts to keep a registry 
of claims allowed against the county, which registry is not the order 
of allowance that must appear of record, but a memorandum of 
convenient reference as to the character, amount, allowance, &c., of 
claims—a brief abstract of the record of allowance—which as evi- 
dence is sufficient to establish a claim against the county.—Jb. 209. 

Authority of commissjoners to levy tax on county; when mandamus 
will not lie—The court of county commissioners is not authorized to 
levy a specific tax for the payment of any particular claim against the 
county, its only authority being to assess a per centum annually on the 
State assessment. If it has exercised this power to the maximum 
prescribed by the statute, its authority is exhausted, and there is no 
right to mandamus compelling the court to levy a tax.—/b. 209. 

Remedy of holders of claims against county.—The creditor must await 
payment from the county treasury until his claim becomes payable in 
the order of registration. If the county treasurer disregards the 
order of its registration, paying other claims in preference, over 
which it has priority, and its validity is conceded, the statute provides a 
speedy remedy by judgment against the treasurer and his sureties; man- 
damusto compel him to pay is not an appropriate remedy.—Jb. 209. 

Under said act commissioners court must pass upon registered claims. 
The act of December 18, 1868, confers on the Commissioners Court the 
power, and imposes the duty of inquiring into, and determining the 
validity of all claims which may be registered, if it exercises the 
power of issuing bonds for the liquidation of such claims. (Case at 
_ distinguished from Commissioners Court v. Moore, 53 Ala. 25). 

. 299, 

County treasurer; proper custodian of what moneys.—The county 
treasurer is the proper custodian of moneys raised by taxation, under 
the provisions of the act to authorize several counties, towns, and 
cities of the State tosubscribe to the capital stock of railroad compa- 
nies.— Barnes v. Hudman, 504. 

Claim against money raised under act authorizing subscription to rail- 
roads; liability of treasurer for failing to pay.—The money raised in 
pursuance of such act is the property of the county until paid over ; 
and if the treasurer, after a claim against such funds has been duly 
allowed and filed, fails, without sufficient excuse, to pay it, he is liable 

to the summary remedy provided by the statute.—Jb. 504. 
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COUNTY TREASURER. See Covuntiks, 9, 10. 

» 
COUNTY COMMISSIONERS. See Covyrtirs, 1, 2, 3, 4, 6. 
DAMAGES. 


1, The measure of damages in trover, as a general rule, is the value of the 


property at the time of the conversion, with interest ; though if itg 
value be fluctuating the jury may take its highest value at any time 
between the conversion and the trial. 


2. Failure of overseer to perform contract ; what not proper.—The meas- 


ure of damages for breach of an agreement to render services as over- 
seer, is the difference between the value of the services actually ren. 
dered, and the value of the services as contemplated by the contract: 
or—if the employer has been compelled to pay for services or labor 
the overseer should have rendered—the reasonable value for such 
services. Damages to crops on account of the sickness of the over- 
seer is not aproper criterion of the measure of reduction, for this 
could have been avoided by the employment of another.—Dryer y, 
Lewis, 552. 


DEED. 


1, Deed deposited as an escrow; delivery essential to execution; effect of 


purchasing from a vendee holding bond for title, and of taking up the 
purchase-money note-—The vendee of land, holding the vendor's bond 
for title upon payment of the purchase-money note, induced a third 
person to take up the note, with the understanding that he was to 
retain it, and a deed which the vendor was to execute to the vendee, 
until the amount paid on taking up the note was refunded. The third 
person took up the note, received the conveyance, and kept it in his 
possession unrecorded. A judgment creditor of the vendee purchased 
the lands at exccution sale,—held: 

1. That the deed being deposited as an escrovw could not take effect 
as a conveyance without a delivery. 

2. The deed not having been delivered, the vendee stood as before 
its making, holding merely a bond for title and not the legal title. 

8. The vendee holding only a bond for title, a purchaser of his 
interest takes only an equity, and is chargeable with notice of the ven- 
dor’s lien. 

4. The person taking up the purchase-money note, under the facts 
stated, stood in the vendor’s shoes, having a lien superior to the pur- 
chaser at execution sale.—Fuller et al. v. Hollis, 435. 


2. Deed of land; when inoperative.—A deed, without any subscribing wit- 


ness, and without acknowledgment before a proper officer, is inope- 
rative as a conveyance of land.—Lord v. Folmar & Sons, 615. 


8. Deed executed in another State; when self-proving.—A deed of lands 


executed in the State of Texas, with two subscribing witnesses, proved 
by one of them in the exact form prescribed by our statute, and certi- 
fied by a person styling himself a notary public of Texas, and authen- 
ticated by his notarial seal, when properly recorded (within twelve 
months) in the county where the lands lie, is self-proving.—Hart v. 
Ross & Garner, 518. 


4, Act of March 20, 1875; what necessary to give full effect to—The act 


‘to authorize the filing and recording of certain deeds of conveyance, 
therein named, in the offices of the probate courts of this State,” 
approved March 20, 1875, cannot have full effect, unless it be held 
that its purpose was to extend the time within which conveyances, 
ebieneel ptlor to that time, should be recorded, and when recorded, 
within the time specified by that act, should be received in evidence 
without further proof, as if properly recorded within twelve months 
from the date of their execution.—Jb. 518. 
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DEED—Continued. 

5. Defective registration of conveyance ; who cannot take advantage of. 
A defective registration of a conveyance—such as the omission of the 
signatures and seals of the mortgagors—will not operate as notice to 
purchasers and creditors with a lien, — by the registration 
statutes; but the conveyance is valid as to all others, who can 
claim no benefit from its defective registration.—Sanders v. Knoz, 80. 

6. Construction of word ‘ inclosing.’’—The words ‘‘ inclose” and ‘‘in- 
clude”? are of common derivation, and signify, among other things, 
to “conjine within’’—hence a deed which says that certain lands of 
‘‘gection ten, township three, range twenty-one, inclosing the lands 
where the said mill and house now stands,’’ &c., should be read as if 
it had said the mill and house were ‘‘ confined within” the land, &c. 
Such signification must be adopted as give effect to the intention of the 
parties—Campbell v. Gilbert, 569. 


DEPOSITION. 

1. Commissioner to take depositions; no authority to correct name of 
witness in the commission; effect of such correction.—A commissioner 
has no authority to alter or correct the name of a witness as written 
in the commission, so as to make it conform to the real name of the 
witness. What effect such correction would have, if motion was made 
in time, to suppress the deposition, is not decided. The court men- 
tions the irregularity merely to condemn such practice.—Last v. 
Pace, 521. 


DOWER. 

1. Dower; what estate in husband necessary.—lit is the settled law of the 
State that the widow is not entitled to dower in lands where the pur- 
chase-money remained unpaid at the time of the husband’s death, 
and where the conveyahce of the legal estate had not been made. The 
Revised Code (section 1624), limits dower to lands of which the hus- 
band was seized in fee during coverture, or of which another was 
seized in fee to his use, or in which he had a perfect equity, having 
paid all the purchase-money.—Watlox v. Feagan, 274. 


EJECPMENT. 

1. Ejectment; recovery on legal title.—In ejectment, or the corresponding 
statutory real action, the superior legal title must prevail, regardless 
of the equities of the parties.—Melly v. Hendricks, 198. 

. Same; estoppel—tIn a court of law there can be no estoppel affecting 
the title to lands, unless in writing; for at law the title can pass only 
by writing. —/). 193. . 

Ejectment a legal action; equitable defenses not allowed.—Equitable 
defenses can not be interposed to defeat ejectment, or the correspond- 
ing statutory real action, which is strictly a legal action involving only 
the legal title.-—Collins v. Johnson, 304. 

4, Executor’s right to maintain or defend ejectment.—An_ executor or ad- 
ministrator under our statutes, has such right to the possession of 
lands of the decedent that he may maintain ejectment for their 
recovery; and a right which will maintain such action must necessa- 
rily be a good defense—McCullough v. Wise, 628. 

5. Estate in debt to executriz; when heirs can not recover.—An executrix 
having with her own means paid the debts of her testator, and the 
lands being the only assets, the heirs can not recover of her such 
lands while the estate remains unsettled.—J6. 623. 

6. Parol gift of lands ; rights created by.—A parol gift of lands creates a 

mere tenancy at will, which may be revoked or reaffirmed by the 
donor, unless an adverse possession under it has continued for the 

statutory period, which bars an entry into lands.—Collins v. John 

son, 304, 
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EJECTMENT— Continued. 

7. Possession; when subordinate to vendor's title.—If there is an entry or 
continuance in possession under a contract of purchase, by parol, or 
writing, the possession is not adverse to the vendor, while the pur- 
chase -money remains unpaid, but is in subordination of his title, and 
is not protected by the statute of limitations or any presumption 
arising from the lapse of time.—Jb. 304. 

8, Same ; when adverse todonor.—An uninterrupted continuous possession 
by a donee, under a parol gift, accompanied by a claim of right to the 
lands, is adverse to the donor, and will be protected by the statute of 
limitations; but to convert such a possession into an adverse posses- 
sion, hostile to the title of the donor, there must have been, for the 
period prescribed by the statue, an absence of recognition of the title 
of the donor.—Jb. 304. 

9. Possession merely submissive in its inception; when adverse.—Where 
an entry and possession are merely permissive in their inception, 
allowed as a mere matter of favor, such possession can become adverse 
only by a clear, positive, continuous disclaimer and disavowal of the 
title of the former owner, and the assertion of a title hostile to him, 
brought to his knowledge. Without such disclaimer, and assertion of 
hostile possession, the length of time the occupant may have been in 
possession is immaterial.—Jb. 304. 

10. Administrator’s right to maintain ejectment for testator’s lands.—In 
this State, an executor or administrator may maintain ejectment for 
the recovery of lands of which the testator died seized, and is entitled 
to recover, notwithstanding the testator had given bond for title and 

ut the purchaser in possession. —McRae v. McDonald, 423. 

11. Bill to enjoin ejectment; necessary averments and proof.—A bill to 
enjoin an action of ejectment, brought for the recovery of lands, can 
not be maintained, unless payment of the purchase-money in full, or 
tender and refusal, is proved as alleged.—/b. 423. 

12. When tenant cannot set up title in another to defeat landlord's recovery. 
A tenant entering and taking possession under a landlord whose title 
ever afterwards remained the same—no misrepresentaion having been 
made or fraud practiced on the tenant, and he not having been evicted 
either during the continuance of the term or afterwards—can not set 
up paramount title in another, to whom the tenant attorned, to defeat 
the landlord’s recovery.—Rodgers v. Boynton, 501. 

13. Same.—Where, by the very agreement for quiet use and possession, 
the title of him who brought ejectment is admitted to be paramount 
to that of the party under whom the possessor holds, it is both the 
right and duty of the possessor to yield possession to the party having 
paramount title, without engaging in fruitless litigation.— Watson v. 

. Holly, 335. 

14. Administration bond; surety on, what cannot set up.—A surety upon 
an administration bond, whose lands were sold under executions 
against him from the Probate Court, after return of no property against 
the administrator on final settlement, can not set up irregularities in 
the proceeeing, to defeat ejectment by the purchaser.—Steele v. Tut- 
wiler, 113. 


ERROR AND APPEAL. 
I. Wuewn Arprat Liks. 


1. Appeal; what such decree as will support—A decree of the Probate 
Court refusing an order to sell a decedent’s lands, upon application 
of the administrator, for the purpose of paying debts, 1s a final decree, 
from which an appeal lies to the Supreme Court, under sections 
2246-47 Revised Code.—Spence v. Parker, 196. 

2. Who may prosecute.—Where, at a sale of mortgaged property, under 

a decree of foreclosure, a writ of possession or assistance issues at 
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ERROR AND APPEAL—Wnhen Arpeat Lirs—Continued. 
the instance of the purchaser, a stranger in possession may prosecute 
an appeal from the order against the purchaser.—Thompson v. Camp- 
bell, 183. 

3. Right of wife to appeal, though unable to give security—When judg- 
ment is rendered, subjecting to sale the statutory separate estate of a 
married woman, and she makes and files affidavit, under section 3930 
of the Code, of her inability to give security for the appeal, she is 
entitled to appeal without such security Armstrong & Co. v. Nelson 
et ux. 586. 

4. Right of heir to appeal.—Where an heir-at-law appeared and resisted . 
an application to admit his testator’s will to record in the Probate 
Court, he becomes entitled to an appeal from the decree of such 
court.— Glover v. Lynn, 365. 

5. Advancements; appeal from judgment on.—In controversies as to ad- 
vancements, the statute requires the probate judge to try the issue, 
unless a jury is demanded, and in such a case the judge’s decree will 
be revised on appeal, if ali the evidence on which he acted is set out ; 
but will not be reversed for the admission of irrelevant testimony, if 
the other evidence justifies the decree.— Gaillard v. Duke, 619. 

6. Appeal from ruling on demurrer to cross-bill; what authorizes—The 
terms and policy of the ‘‘act to authorize appeals to the Supreme 
Court in certain cases,’’ approved March 20, 1875, authorizing an 
appeal from ‘‘any decree” sustaining or overruling a demurrer to a 
bill in equity, are sufficiently broad to authorize an appeal from similar 
rulings on a cross-bill.— Winn v. Dillard, 167. 

7. Appeal; what does not authorize appellate court to consider.—Where 
the register’s certificate takes no notice of an appeal, although secu- 
rity for costs of =. pet has been given and approved within proper 
time, this court will not notice such appeal.—Jb. 167. 

8. Exemption; when appeal does not lie.—The duties imposed and powers 
conferred by section 18 of the act of April 23, 1873, devolve upon the 
probate judge, and not upon the court; and a deeree of the Probate 
Court, in the matter of allotting such exemptions, is coram non judice, 
and will not support an appeal.—Leslie v. Tucker, 483. 


JI. Practice. 


9. Presumption in favor of ruling of primary court.—Where the validity 
of a contract depends upon the time when it was entered into, it will 
not be presumed that it was made after the adoption of a law which 
forbade it, if the record is silent on that point, and such presumption 
will militate against the judgment of the court below; so, also, where 
the right to revoke an application to have a street improved, depends 
upon whether the city had made a contract to have the work done, 
the appellate court can not hold it error to reject evidence of such 
revocation, the record not showing whether it was attempted before 
or after the making of a contract.—Jrwin v. Mayor, &c. 7 

10, Same.—All presumptions not repelled by the record must be indulged 
in support of the rulings of the primary court, and the appellate court 
will not interfere with the refusal of the lower court to set aside a 
general verdict and award a repleader, when issue was joined on 
material as well as immaterial issues, and nothing appears in the bill 
of exceptions to show that the verdict could not be sustained on the 
material issues.—Mudge v. Treat, 1. 

11. Same.—Inasmuch as certain payments might have been on preferred 
claims, such as expenses of the funeral, administration, or last illness, 
and the record fails to show that they were not made on such claims 
this court will presume that they were made on such claims, and will 
sustain the ruling of the Probate Court. Error must be affirmatively 
shown.— Cummings v. Bradley, 225. 


(45) 
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ERROR AND APPEAL—Practice—Continued. 


12. Same.—Where error in the giving or refusing of charges depends upon 
the testimony introduced, the bill of exceptions must disclose the 
evidence which puts the court in error; and in the absence of such 
showing, it must be presumed that the state of the evidence justified 
the action of the court.—Halliday v. Jones, 625. 

13. Interrogatories ; general exception. to; when not reviewed.—An objec- 
tion ‘‘to each interrogatory, calling out each separate paragraph of 
the answer of witness, and also to each sannaengh of the testimony,” 
and the like, is nothing more than a mere general exception to the 
whole of witness’ testimony, and will not cause the court to dissect a 
mass of evidence to find error, when portions of the questions or 
answers objected to are legal Clements v. Hood, 459. 

14. Irreconcilable testimony; when decree on facts not disturbed; error 
must affirmatively appear.—Where the testimony of the witnesses on 
the several sides of a cause stand so diametrically opposed as to be 
incapable of reconciliation, the finding of the chancellor on the facts 
will not be reversed unless the appellate court is satisfied that he erred. 
Error will not be presumed; it must be affirmatively shown by the 
record.— Bryan v. Hendrix, 387. 

15. When ruling of primary court not revisable.—The ruling of the primary 
court excluding evidence, can not be revised, when set forth so 
meagerly that the appellate court can not clearly perceive its relevancy 
to establish the fact sought to be proved.—Pounds v. Hamner, 342. 

16. Exception; what not equivalent to.—A recital in the bill of exceptions, 
that a party “ objected to the charge requested, and to the giving of 
the same, but his objection was overruled, and the charge given to 
the jury,” is not tantamount to a statement that the party excepted 
to the giving of the charge, and will not authorize the appellate court 
to revise it.—Zhrash v. Bennett, 156. 

17. Judgment on demurrer; when not reviewable —Where the rulings on 
demurrers nowhere appear from the record, the Supreme Court will 
not consider any questions which the demurrers are supposed to raise. 
Pounds 0. Hamner, 342. 

18. Charges ; when not reviewable.—When no exception is reserved to the 
giving of charges, the appellate court can not consider them.—Jives v. 
Linam, 594. 

19. Error; assignments of, when not noticed.—-Assignments of error as to 
ruling upon demurrers which are not shown by the record, can not be 
noticed.— Haney v. Conoly, 179. 

20. Objection; when not error to overrule.—When there is no evidence 
from which facts may be inferred, except a statement of them as 
reasons for making an objection, the action of the court below, in 
overruling it, will not be disturbed.—Pinson v. Gilbert, 35. 

~ 21. Assignment of errors; what sufficient.—In assigning errors, the appel- 
lant must state concisely, in writing, in what the errors consist. 
(Rule 1, R. C. p. 816). A mere allegation that there is error in cer- 
tain pleadings, or writs constituting a part of the record, is indefinite 
and insufficient.— Glover v. Lyon, 363. 

22. Same; presumption of waiver.—A party is presumed to waive all 
errors not specially mentioned.—Jb. 365, 

23. Predicate for reversal; what insufficient.—Where the rulings of the 
court in ‘‘ the granting of letters of administration,’’ &c., is assigned 
as erroneous, but no exception is taken, nor reason assigned, nor fact 
shown why such letters should not have been granted, no predicate is 
laid for a reversal.—Jb. 365. 

24. Same; what question not raised below, can not be raised on appeal.—The 
question whether a debt due from an administrator to the defendant, 

or a debt due from the piaintiff’s intestate to the defendant, constitutes 
a proper subject of set-off against the administrator in a suit in his 
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a representative capacity, not having been raised in any manner in the 
court below, can not be considered on appeal.—Locke, Adm’r v. 


Ai Locke, 4738. , 
25. Same; when appellate court can not relieve.—Even where the issue 
jee: joined is immaterial, if there was a trial, verdict, and judgment ren- 
of dered on it, without exception or objection properly raised, this court 
71 can not grant relief on appeal.—ZJb. 473. 
hes 96: Clerk’s certificate to transcript on appeal; seal not necessary ; what 
ts insufficient reason for refusal to send transcript.—It is not essential 
or that the clerk’s certificate to the transcript of proceedings sent to this 
court on appeal, should be under the seal of the court; section 3933 
ne of the Code requires only the clerk’s certificate, without any mention 
on of the seal ; hence, the refusal, after demand by the clerk, to furnish 
“ the State revenue stamp required by section 519 of the Code to be 
ts fixed with his seal, furnishes no valid reason for his refusal to send up 
1, the transcript, or to deliver it to the appellant’s attorney.— Armstrong 
e & Co. v. Nelson et ux. 556. 
27. Affirmance on certificate ; when denied.—Affirmance on certificate will 
y be denied, when it appears that the failure to file the transcript was 
4 due to the fact that the clerk withheld it because the appellant did not 
y furnish a revenue stamp, which the clerk was not authorized to 
demand.—Jb. 556. 
p . “ ESTATES OF DECEDENTS. See Exrcurors anp ADMINISTRATORS. 
, ESTOPPEL. 


1. Estoppel—In 1858, a husband conveyed certain lands and other prop- 
erty to a trustee, ‘‘for the sole use and benefit of my wife (M. G. B.) 
during the time of her natural life, and after her death said propert 
to be equally divided between the children of my said wife pe myself. 
But in event that my said wife should think it to her, and the chil- 
dren’s interest, to sell any, or all of said property, then she shall have 
full power to do so; and said trustee shall join her in the deed, so as 
to give the purchaser a good, legal title, . . . and her acts shall 
bind me and her heirs, and vest in the purchaser a good title.’’ The 
wife and two children, G., and R., then a minor, together with the 
trustee, joined by the husband, executed a mortgage on property con- 
veyed by the trust-deed, to secure the husband’s debt, The minor 
has since died, leaving G. his only heir,—held: 

1. The deed created in the wife an equitable separate estate, to the 
extent of her interest in the property, which she could mortgage to 
secure the husband’s debts. 

2. Without regard to the question, whether the power given the 
wife in the deed, to sell the entire estate, would authorize her to mort- 
gage it, she had the power to mortgage her life estate as an incident 
to her ownership; it not being restrained by the instrument creating 
the estate. 

8. The face of the mortgage, and the covenants implied by law 
from the terms ‘‘ grant, bargain, sell,’’ employed therein, plainly show 
an intention to convey the fee, subject to divestiture, on the perform- 
ance of the condition expressed, and whatever title resided in the 
adult child, one of the grantors, passed thereby. 

4. Admitting the invalidity of the mortgage by the minor, his estate 
having descended to his sister as sole heir, the words used in the con- 
veyance imply, under the statute, a covenant of warranty, which estops 
her from asserting the title thus acquired, against the mortgagee. 

Blakeslee v. Mobile Life Ins. Co. 206. 
2. Common source of title; estoppel.—A note, the foundation of the suit, 
is given by A payable to B, the consideration being part purchase of 
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ESTOPPEL— Continued. 


a lot in controversy, and the complainant’s right to maintain the guit 
depends upon B’s ownership and right to convey the lot, and the title 
upon which defendant’s depend is a deed made by B to C, in consum. 
mation of a contract of sale to A,—held, all parties trace their title 
to a common origin, and therefore each is estopped from denying the 
right of B to convey.—Lang v. Wilkinson, 259. 


8. Estoppel; declarations.—Where three owned respectively interests of 


one-sixth, one-half and one-third of the land, the owner of the sixth 
interest is not estopped from asserting her claim to the land by her 
declarations to strangers that she had sold her interest to the owner 
of the third interest, even though said declarations were communi- 
cated to the owner of the other half interest, she having invariably 
qualified these declarations by adding that he had not paid her for the 
land.— Sanders v. Robertson, 465. 


4. Estoppel.—Mrs. S. executed a mortgage on lands; C., the mortgagee, 


filed his bill against her for a foreclosure, which was decreed, and at 
the sale he became the purchaser, &c. Mrs. T. then filed a petition, 
alleging that she, and not the mortgagor, was the owner, aad. in pos- 
session of the land, &c., and praying that no order touching the pos- 
session be made until she could be heard. On reference, ordered by 
the chancellor, it appeared that many years before the land belonged 
to the husband of Mrs. S., who died, leaving her and B.S., a son, 
surviving him, both of whom had since occupied the land. Whether 
he left other heirs is not shown, or in whom the legal title resided, or 
the respective interest of mother and son, did not clearly appear, &e. 
C. was induced by B. S. to part with the money secured by the mort- 
gage, on the representation to C. that Mrs. S., his mother, was the 
owner. After bill was filed, but before decree, B. S. sold, and con- 
veyed by warranty deed, to Mrs. T., who knew of the mortgage to C., 
taking the mortgage of Mrs. T. and her husband to secure the pay- 
ment of the purchase-money, and Mrs. T. went into possession,—held: 

1. Although the conduct of B. S., in negotiating the mortgage to 
C., upon representation to C. that the lands belonged to Mrs. S., might 
estop him from asserting title, and as Mrs. T. purchased from him 
with knowledge of the mortgage, and agreeing to pay the mortgage 
debt, the land in their hands might be bound for its payment; yet 
such estoppel was only an estoppel en pais and could not divest or con- 
fer the legal title to the lands.— Thompson v. Campbell, 183. 


EVIDENCE. 





I. ADMISSIBILITY AND RELEVANCY. 


. Admissible testimony.—Testimony which is proper to a right under- 
standing of the case by the jury is admissible-——Lefler v. Lehman, 
Durr & Co. 433. 

. Communications by third party to defendant.—Communications ‘of a 
third party to defendants—where such third party undertakes to relate 
conversations between himself and plaintiff or himself and others— 
made in the absence of plaintiff, are not admissible against him; but 
where they merely qualify or explain a bailment between such third 
party and defendants of the property in controversy, by disclosing 
some of the res gestw, they are admissible.—Jb. 

. Proof of insolvency of claimant.—If there was a clear and undis- 
puted title to the plaintiff in this case, his right to recover would 
not be affected by the fact of his insolvency, and hence evidence 
thereof would be inadmissible; but otherwise, where the fact of in- 
solvency might afford some light to the jury in determining the con- 
ditions of a sale of the property in question to the plaintiff.—Jb. 

. Letters as evidence.—Where the circumstances showgthat S. was au- 
thorized by a third party to reply to letters of plaintiff; that the letters 
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11. 


12, 


18. 


14, 


have the name of S. to them; that they came to plaintiff by due 
course of mail, in reply to plaintiff's letters, and that one of the 
letters contained the order for delivery of the property to plaintiff, 
on which the defendant had written ‘*O. K.—Durr,’’ and which had 
been already in evidence—such letters would be relevant and ad- 
missible.—1b. 

What irrelevant.—In trover for conversion of plaintiff's cotton, the 
seizure of which was sought to be justified under a void séarch- 
warrant, and on the ground that it was stolen from defendant by 
laborers of plaintiff's tenants, evidence that the grand jury failed to 
find a true-bill against them, or of the number of “colored men” on 
such jury, are matters entirely foreign to the issue.—Thrash v. Ben- 
nett, 156. 

What relevant.—The proceedings had on final settlement, and the ad- 
ministrator’s bond, are essential to be shown by a purchaser at execu- 
tion sale on a judgment on the bond, when he claims under the sale, 
and the whole of the transcript of such proceedings is admissible, in 
the absence of objection pointing out the illegal portions.—Steele v. 
Tutwiler, 114. 

Admission of note.—The omission of a stamp, without intent to defraud 
the revenue, does not render a promissory note inadmissible-—Bibb 
& Falkner v. Bonds, 509. 

Purchase-money notes ; when not competent evidence; hearsay.—Notes 
not shown to bein the handwriting of the purchaser, and not identified 
as those given for the purchase-money of land, are not competent 
evidence to show payment of the purchase-money, on the testimony 
of the deceased purchaser’s wife, that he delivered the notes to her 
after taking them up, her knowledge as to their payment being de- 
rived from hearsay.— McCrae v. McDonald, 423. 

Reputation of workman; testimony in support of, when error to allow, 
Where the reputation as a laborer of the person who did the work, 
is not assailed, it is error to allow testimony to be given in support 
of it— Wood v. Brewer & Brewer, 515. 

Statement of garnishee ; when irrelevant.—What the garnishee stated 
in an oral examination as to indebtedness to defendant, is irrelevant 
to the issue arising between the claimant and the garnishing creditor. 
Winslow v. Bracken, 308. 

Presumption as to collector’s deed ; what burden on purchaser.—In the 
absence of statutory regulations, no presumptions are raised as to the 
regularity and validity of tax collector’s deeds, the burden being on 
the purchaser to show a compliance with every material prerequisite. 
Stoudenmire v. Brown, 481. 

Tax deed; evidence of what.—Under these rulings the tax deed is 
prima facie evidence of three things: First, that the land was subject 
to taxation; second, that the taxes had not been paid before the sale; 
third, that the land had not been redeemed from sale at the time the 
deed was executed.—Jb. 481. 

Evidence; when sufficient to sustain verdict for plaintiff.—In civil 
cases a verdict may be rendered for the plaintiff, if the evidence pro- 
ducesa rational conviction of the existence of the facts entitling him 
to recover.— Wood v. Brewer & Brewer, 515. 

Receipt.—Appellent’s intestate gave C. a writing, showing that he, in 

1869, had received of C. twenty dollars for W. C., declared in Janu- 

ary, 1875, on the receipt, averring that defendant’s intestate had 

never paid the money to W. and a demand before suit, and joining 
also a count for money had and received. On the trial, the only evi- 
dence was that C., who produced the receipt, owed nothing at the time 
the receipt was given, and that he demanded the money of defendant 
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before suit. The court charged the jury, if they believed in i: 
dence, to find for the plaintiff, —held: é i om 

1. Prima facie the receipt imported that Conoly owed the money 
to W., and paid it to appellant’s intestate, to be paid over to W. 

2. If appellant’s intestate before either notice or demand by 0, 

aid the money to W., C. could maintain noaction against appellant's 
intestate ; if, however, he failed to pay over in a reasonable time to 
W., then C. could maintain an action for breach of contract. 

3. If appellant’s intestate failed, during the period elapsing be. 
tween the execution of the receipt and suit brought, to pay over the 
money, he was guilty of a gross breach of trust. The presumption of 
law is in favor of innocence ; and this rule requires the plaintiff, under 
the facts of the case, to make some proof that there was a failure to 

ay over the money.—Haney, Adm’r v. Conoly, 179. 

ransfer of claim; burden of proof on claimant.—The onus of estab- 
lishing the validity of the transfer of the demand, rests upon the 
claimant, and where he claims by transfer from a transferree, he is 
bound to prove both transfers, and to show that the first transfer was 
made prior to the service of the garnishment, for a valuable consid- 
eration, orif not founded on such consideration, he, for value, accepted 
a transfer from the original transferree.— Winslow v. Bracken, 357. 


II. ApMISsions AND DECLARATIONS. 


16. Declarations; what admissible——On a contest of advancements under 


section 1907, Revised Code, any acts or declarations of decedent tend- 
ing to show that any particular property, given or lent by him toa 
distributee, was not intended as an advancement, is competent evi- 
dence for the distributee.—Clements v. Hood, 459. 


Sime.—When the defendant denies the contract of hiring, the plaintiff, 


suing to recover for work done under it, may prove the defendant’s 
declarations while giving bond to release the laborer from jail, 
that he wanted the prisoner to work for him.—Wood v. Brewer & 
Brewer, 515. 

Mortgagor, declarations of ; when evidence against third person —De- 
clarations by the mortgagor, while removing mortgaged property, to 
the effect that he was going to send it to a particular person, are admis- 
sible as parts of the res geste of his parting with possession, and com- 
petent evidence against the person to whom the property was sent, in 
a suit against him by the mortgagee for a conversion.—Sanders v. 
Knox, 86. 


ITI. Borpen ayp Wercut oF Proor, AND Herein oF Presumprions. 


19, 


20. 





Presumption when receipt found among one’s papers at his death; bur- 
denof disproving presumption; when not binding on maker.—Where 
a receipt or agreement, deposited as an escrow, is found in possession 
of the party for whom it was intended, or among his papers at his 
death, it is presumed to have been properly delivered, and the onus of 
disproving that fact lies on the party seeking to avoid it; but where 
it is shown to have been delivered in violation of the instructions 
under which it was deposited, it is not binding on the maker.—Clem- 
ents v. Hood, 460. 

Advancement ; what is prima facie.—Property given by a parent toa 
child, will be seenetind to have been intended as an advancement, 
unless the presumption is repelled by the nature of the gift, or by 
other evidence showing an absolute gift.—Jb. 460. 

Same; burden of payment.—The burden of proving such payment 

rests on the complainant, and when the validity of the payment de- 

pends upon the authority of the person who received it, the complaint 
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23. 


26. 


27. 


28. 


29. 


30. 


31. 


must also show the rightfulness of the payment to him.—McRae v. 
McDonald, 428. 
Testimony ; what does not overcome positive denial.—The slightly con- 
firmed testimony of a witness, to whom complainant made payment 
of a note, that he, witness, held such note for collection, does not 
overcome the positive denial of executors, to whom the note was pay- 
able, that he had no authority to collect it.—J. 423. 
Paramount title ; burden of proving.--One on entering lands under an 
agreement for quiet use and enjoyment, may voluntarily yield posses- 
sion to a third person having a paramount title, without awaiting evic- 
tion by legal process; but, in that event, he assumes the burden of 
proving the superiority of the title to which he yielded or abandoned 
possession, if it should become necessary, in a suit for breach of such 
agreement.— Watson v. Holly, 335. 


. Burden of proof ; questions for court and jury ; essential element of 


adverse possessions.—The burden of proving that the possession is 
adverse is upon the party alleging it. It is for the jury to determine 
whether the facts exist, and for the court to pronounce as a matter of 
law what facts, when proved, constitute such adverse possession. Hos- 
tility to the title of the true owner is its indispensable element. 
Ib. 335. 

See, also, Execurors aND ADMINISTRATORS. 


lV. Jupicra, KNow.eDGeE. 


5. Private act; not judicially noticed.—Although private acts may be 


read in evidence at the trial of a cause, without being specially 
pleaded, courts do not take judicial notice of them, and can not look 
outside of a complaint or plea demurred to, which contains a refer- 
ence to a private statyte by date and title only, to ascertain what it 
contains, and thereby determine the sufficiency of the demurrer. 
Broad Street Hotel Co. v. Weaver, 26. 
Chancery district ; what composes.—The court wil] take judicial notice 
of the district to which Mobile belongs and where it is situate.—Ala. 
Gold Life Ins. Co. v. Cobb, 547. 


V. Oxsections to EvipENCE. 


Specific objection to evidence ; effect of it.—A specific objection to evi- 
dence is an implied admission that it is not obnoxious on other 
grounds; and, on appeal, no other ground of objection can be con- 
sidered.— Dibb & Falkner v. Bonds, 509. 

Objection ; what properly overruled.—An objection to evidence on the 
ground that it is ‘‘ illegal, irrelevant, and incompetent,’’ may be over- 
ruled, unless the evidence is manifestly irrelevant, and apparently 
incapable of being rendered admissible in connection with other evi- 
dence.—Sanders v. Knox, 80. 

Court not bound to separate legal from illegal.—Where legal evidence 
is united with illegal evidence, the court is not bound to separate the 
good from the bad, but may, without error, reject the whole.—Dryer 
v. Lewis, 561. 

Leading question; when without injury.—No matter how objectionable 
a question may be because of its leading form, if it fails to call out 
information material and relevant to the case, no injury is done. 
East v. Pace, 521. 

Best evidence required ; what not within the rule.—Where the gravamen 
of the action was the tortious removal of property to another State, 
where it was converted, a witness may testify that the property was 
levied upon and sold under process there, without producing the pro- 
cess or a certified copy—the matter being gmerely incidental : or col- 
lateral, not falling within the rule requiring the highest or best evi 
dence, —Je 521, . 
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EVIDENCE—Continued. 
VI. Opinion anp Lecau. ConcLusion. 


32. Opinionof witness; what not objectionable as.—A statement of a wit. 
eaeeber nag: Sp: for himself in an action for work and labor performed 
that ‘‘he did good work,’’ is not objectionable, on the ground that it 
is @ mere opinion, and not the statement of a fact.— Wood v. Brewer 
& Brewer, 515. 

33. Witness; when can not testify as to value of services—A witness who 
is not shown to have any knowledge of the services rendered, can not 
testify as to what such services are worth.—Jb. 515. 

34. What statement not a conclusion of law.—In an action on a note given 
for guano sold as a fertilizer, where the defense is that it was a worth- 
less substance, a witness who has used it in making a crop, having 
described his method in doing so, may state ‘‘ whether the guano go . 
used was of any benefit to the crop.” A question, soliciting such an 
answer, does not call for a mere conclusion of law, or mere inference 
of any kind, but a resultant fact which could be seen and known by 
an observer. A visible effect produced by physical causes on a mate- 
rial thing may be proved as a fact.— Young v. O’ Neal, 566. 


<A RRL Sent tase sin> 


VII. Paros anp WRITTEN. 


35. Oral evidence; when admissible to show consideration of a note; allu- 
sion to case of Gaines v. Shelton.—It is always permissible to show 
the consideration of a note which does not express on its face for what 
it was given, in order to lay the foundation for the enforcement of the 
vendor’s lien ; and in doing this the rule against adding to, or varying 
a written contract by parol evidence, is not violated. The decision in 
Gaines v. Shelton (47 Ala. 413), as to the extent to which parol proof 
is admissible to show the consideration of a contract, is not recon- 
cilable with the principles uniformly, before that time, adhered to in 
this State—Reeder v. Helms, 440. 

36. When admitted to explain certain inferences as to the sale of lands.—In 
a suit to enforce the lien of purchase-money notes upon lands, the 
issue being whether the lands were sold as an entirety, or whether 
there were two separate sales or contracts, the fact that one of the 
purchase-money notes, given when the writings were first drawn up, 
shows that it was given fora part only of the land, or one tract, goes 
to show that two contracts were made; it is but evidence tending to 
prove that fact, and oral proof may be received to rebut such inter- 
ences without infringing the rule against adding to or varying the 
terms of a written contract.—Jb. 440. 

37. Garnishment in justice’s court; not proved by parol.—Proceedings 
before a justice of the peace in a garnishment suit are necessarily in 
writing, and though not technically records, must be produced or 
proved by sworn copies; it is error to allow them to be proved by 
parol, in the absence of a proper predicate therefor.—Blackman v. 
Dowling, 78. 

Parol evidence to identify writ referred to in the bond; admissibility of. 
If the bond is made payable to fhe plaintiff in the attachment, and 
describes the writ, parol evidence may be received to identify the 
particular writ to which it refers.—Adler v. Potter, 571. 

Parol proof to aid record proof as to the ejectment suit—Where the 
covenantee in a suit for the breach of a covenant for quiet use and 
enjoyment for a term of years, introduces the record of an ejectment 
suit, wherein there was a recovery by one having a paramount title, 
and a judgment for damages for use and occupation, not disclosing 
affirmatively the period of occupation, the covenantor—not being a 
party or privy to the suit—may show | parol that there was no 
recovery for a portion of the time of the covenantor’s occupancy. 

Watson v. Holly, 385, « . 
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EVIDENCE— Continued. 
VIII. Partivs, ExaMINnatIon oF. 


40. ‘* Transaction with or statement by”? decedent ; what not, within mean- 
ing of 2704, Revised Code, as amended.—The plaintiff in a suit against 
an administrator for his intestate’s trespass in taking plaintiff’s tools, 
having testified to their loss, may testify that he afterwards found 
them in a shop belonging to intestate, during the latter’s life; such 
testimony does not relate to any ‘‘ statement by or transaction with” 
defendant’s intestate, within the meaning of section 2704, Revised 
Code, as amended by act of 1874-5.— Miller v. Clay, 162. 

41. Declarations of distributee; competency to disprove-—On a contest, 
under the statute (? 1907, R. C.), of the answer of a distributee in a 
proceeding by the administrator for the discovery or advancements, if 
the distributee’s declarations are offered against her, she is a compe- 
tent witness to contradict such declarations. —Clements v. Hood, 459. 


IX. Primary anp SECONDARY. 


42. Evidence in relation to mortgage not produced; admission of; when 
not ground for recersal.—Where a witness, testifying as to matters 
material to the issue, mentions a mortgage as having been executed 
by him toa third person, but which mortgage in no way affects the 
rights of the parties to the suit, and the evidence in relation to it is 
not objected to as irrelevant, it is not ground of reversal that the court 
overruled a motion to exclude the evidence, because ‘‘the mortgage is 
not produced or accounted for.” 

43. Lost mortgage; certified copy of record; when admissible as evidence. 
Where the exeeution, contents, and acknowledgment of a mortgage 
are shown; proof that the morgtagee, after search among his papers, 
could not find it; that it had been left with a lawyer for collection, 
since which he has never seen it; that the lawyer, who was then iu 
partnership with another, had diligently searched for it among his 
papers, and could not find it; that during the partnership he was often 
absent, and the mortgage might have been taken out in his absence 
by some one, but if so, he did not know it; that upon the dissolution 
of the firm, all the papers of the firm were turned over to him, and 
the mortgage was not among them—is sufficient showing to authorize 
the introduction of a duly certified copy from the records of the pro- 
bate judge.—Jb. 

44. Proof of coupons.—Coupons should be produced in evidence unless 
their loss be sufficiently shown; and if they can not be so produced, 
they should be proven by examined copies.—City Council v. Hick- 
man, 338, 

X. Recorps and Pusiic Documents. 

45, Public documents; how proved.—Section 2694 of the Revised Code, 
which authorizes the admission in evidence of public documents on 
the certificate of the head of a bureau or department of the general 
government, is cumulative merely, and does not exclude examined 
copies verified by the evidence of a competent witness, admissible 
under the rules of the common law.—Blackm an v. Dowling, 78. 


EXECUTORS AND ADMINISTRATORS. 


1 Payment of debts; what property of decedent liable to sale for.—All the 
property of a decedent, without regard to its character, whether real 
or personal, not specifically exempt, whether held by legal or equita- 
ble title, if attended with a beneficial interest, is chargeable with pay- 
ment of debts, and must be sold for that purpose when necessary ; 
and it is no ground for refusing an order of sale of lands, that the 
estate or interest of the decedent in them was that of a tenant in com- 
mon.—Spence v. Parker, 197. 

(46) 
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Same; when sale not void though not made in county where land lies, 
When the sale of lands is ordered for division among the heirs, under 
section 2228, Revised Code, the sale is not void because made at the 
court-house of the county in which administration was granted. instead 
of the court-house door of the county in which the lands were situa. 
ted.— Calloway v. Kirkland, 476. 

Administration pending more than eighteen months ; right of distribu 
tees to settlement; defensive matter.—After administration had been 
pending more than eighteen months, it is, prima facie, the right of 
distributees to call the personal representative to a settlement, and if 
there are special reasons why this should not be done, this is defensive 
matter, to be shown by the administrator.— Hooper v. Smith, 557. 

Issuing letters; a ministerial act.—The issuing of letters after appoint- 
ing a person administrator, is a ministerial act, which may be per- 
formed by the probate judge or his clerk.—Glover v. Lyon, 366. 

Order to issue letters; when unnecessary or irregular.—An order of 
the court that ‘‘the proper letters of administration do issue to him 
forthwith,’’ is unnecessary, as the letters would issue in due course of 
law without such order, and if the addition of the word ‘‘ forthwith” 
can give importance to such order, it is a mere irregularity, and not 
an error affecting the body of the decree.—Jb. 366. 

Payment ; presumption of, when arises.—Where on final settlement a 
balance is ascertained against the administrator in chief, who thereon 
resigns, but succeeds himself in the administration as administrator 
de bonis non, the presumption of payment arises; and he and the 
sureties upon the last administration bond, are, as regards creditors, 
liable for the amount of the decree, without regard to the solvency or 
insolvency of the principal and sureties upon the first bond.—Moda- 
well v. Hudson, 75. 

Administrators ; death or removal of one of two joint administrators, 
Under our statutes, if one of two joint executors or administrators 
dies, resigns, or is removed, no other must be appointed, but the sur- 
vivor must complete the administration; and the fact that one of the 
administrators has died, and the other is absent from the State in the 
military service, does not, ipso facto, create a vacancy in the adminis- 
tration, or work a removal of the surviving administrator.—Zooper v. 
Scarborough, 510. 

Same ; probable cause of removal; when no vacancy ; when appoint- 
ment of, de bonis non, a nullity.—The absence of the surviving admin- 
istrator may or may not be a cause for his removal, and the revoca- 
tion of his letters; until this is done, however, the administration is 
not vacant, and the appointment of an administrator de bonis non, is 
a nullity. —Jb. 510. 

Administrator, de bonis non; acts null if appointment void; not upheld 
as acts of de facto officers.—Acts of administrator de bonis non, hold- 
ing under a void appointment, are mere nullities, as well when called 
in question collaterally as when assailed by direct attack ; and he can 
not bind the estate by dealings as administrator with third persons, 
nor can his acts be upheld upon the principles sustaining de facto 
officers.—Jb. 510. 

De facto officers; theory for sustaining acts of, when dves not apply. 
The theory on whch the principle applicable to de facto officers pro- 
ceeds, is that they are trespassers and intruders, but having the appear- 
ance of being rightful officers, their acts are, as to the State a 9 the 
citizens, who are compelled to rely on their performance of dnty, 
recognized as valid. The principle can have no application to the 
ownership of property, for the law will not permit the rights of the 

true owner to be affected by the acts of wrong-doer ; and the admin- 
istration not being vacant, the legal title to the personalty, and the 
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right to sell and subject the realty, remains in the lawful incumbent, 
unaffected by the void appointment of the administrator de bonis non, 
who is a trespasser. (Overruling Scarborough v. Green, 49 Ala. 187). 
Ib. 510. 

Advancements.—Where the administrator seeks to charge a distributee 
with other advancements than those admitted in the answer, the onus 
is cast upon the administrator ; but where the proof shows that per- 
sonal property was sent by the decedent to a distributee, and allowed 
to remain in her possession, this casts upon the distributee the burden 
of repelling the presumption that the gift was intended as an advance- 
ment.— Clements v. Hood, 459. 

Judgment against administrator ; when not entitled to credit of same. 
If an administrator refuses payment of a debt of his intestate on the 
sole ground that it is barred, and the estate is thereby involved in 
litigation, acting as his own attorney in defense, while he is not bound 
to plead the statute of limitations, he must exercise the same degree 
of diligence and skill as in making any other defense, especially when 
he stands in such confidential relations to the creditor as require his 
conduct to be jealously scanned; and if through want of such dili- 
gence, &c., he fails in the defense, he is not entitled to a credit for the 

judgment, though he have to pay the same.—Teague v. Corbitt, 529. 
Money from sale of lands ; how regarded ; admission of administrator 
as affecting the heirs; administrator, how subrogated for paying a 
barred debt; protection afforded the heir.—Money arising from the 
sale of intestate’s lands, under a decree of the Probate Court, must 
be regarded as a substitute for the land itself, as to the heirs and all 
questions of charge and liability, or of descent or succession. No 
privity exists between the administrator and heir or devisee, and the 
real assets can not be bound by any admission or acknowledgment 
made by the persdnal representative; and if an administrator or 
executor pays a debt against the estate, barred by the statute, he is 
simply subrogated to the place of the creditor, and clothed with his 
rights to charge the personal assets only, and can not create for himself 
greater rights than the creditor had. And if payment of such a debt 
is claimed from the real assets, the heir may protect himself by show- 
ing that the debt on which the judgment is founded, was barred by 
the statute of limitations —J/b. 529. 

Rules as to compensating trustee (who is his own attorney), for pro- 
fessional service.—Since the case of larris v. Martin (10 Ala. 895), 
the rule has been to allow a trustee, who is an attorney, compensation 
for professional services necessarily and bond-fide rendered for the 
trust estate. The amount of such compensation is not to be ascer- 
tained by inquiring the usual and ordinary compensation for such ser- 
vice, where no other relation than that of attorney is borne; but the 
true inquiry is, ‘‘what would a prudent individual, invested with the 
functions of administrator, feel authorized to pay an attorney, taking 
into consideration all the circumstances of the estate.” The mere 
submission of a cause requires no professional skill, and compensa- 
tion for it as a professional service can not be allowed a trustee, 
Ih, 529. 

When compensation allowed adininistrator for acting as, and employ- 
ing counsel,—An administrator should be allowed a reasonable com- 
pensation for service as an attorney, in resisting an unsuccessful appli- 
sation to compel him to give a new bond; but it must be first shown 
that he had paid the amount for which credit is claimed.—Jb. 529. 

Suine.—The administrator is not entitled to compensation for his own 
services in the capacity of an attorney, when he unnecessarily em- 
ployed other counsel to conduct the suit.—Jb. 529. 

Sume.—An administrator is not entitled to compensation for his ser: 
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vices rendered as an attorney in defense of a suit in which his own 
neglect or wrong involved the estate.—Jb. 529. 

Same.—An administrator is entitled, on final settlement, to an allow- 
ance for reasonable counsel fees, paid by him for services rendered, 
except in the maintenance of improper contests with the heirs or dis- 

» tributees; and such contest, in general, must, in the absence of pecu- 
liar facts, be regarded as improper, when unsuccessful.—Jh, 529, 

Sale of cotton in 1863, for Confederate bonds.—An administrator ean 
not be charged with a devustavit in the sale of cotton in January, 
1868, for Confederate bonds, when the record shows that he then had 
no money in his hands, and that he used the currency so received, at 
its full value, in paying debts of the intestate contracted before the 
war.—Cummings v. Bradley, 224. 

Receipt of Confederate currency by administrator, in April, 1865.—An 
administrator will not be charged, on final settlement of his accounts, 
with the value of Confederate currency which perished on his hands 
at the close of the war, merely because he collected it on the 10th day 
of April, 1865, in payment of a note which fell due on the first of 
January, 1865, the date and consideration of which are not shown. 
Ih, 224. 

Commissions and compensation to administrator.—Held, that the fol- 
lowing advances to administrators, on the facts of this case, were not 
excessive: $300, in present currency, for superintending the intestate’s 
plantation during the years 1861 and 1862, while it was cultivated 
under orders of the court; $438.40, in present currency, on receipts 
and disbursements in Confederate money, in 1862-5, amounting to 
over $17,000 each; and $250 on appraised value of about thirty-five 
slaves, distributed by them, under an order of the court, in January, 
1863.—Jb. 224. 

Payment of taxes by administrator, and redemption of lands sold for 
taces.—When an administrator has possession of lands belonging to 
his intestate’s estate, and they are capable of producing rents, it is 
his duty to pay the taxes on the lands out of the rents, and not to 
permit them to be sold for taxes; yet when he is allowed a credit, on 
final settlement, for money paid in redeeming them under a sale for 
taxes, this court can not say that the allowance was improperly made, 
when it is shown that he had no assets in his hands, and was not able 
to collect money to pay the taxes.—J/. 224. 

Omission to make payments, as they accrued, in Confederate money.—It + 
is no objection that certain payments and allowances were not met 
and discharged, as they accrued, in Confederate money, but were 
allowed against the estate on a basis of money now current, when the 

_proof shows that if such payments, &c., had been allowed, it would 
have left that much less to be applied to the debts of the estate, and 
consequently the unpaid debts would have remained that much the 
larger.—I). 224. 

See Esyecrment—Mor Gace. 


EXEMPTION. 


1, Exemption allowed widow ; when her rights vest in her personal repie- 





sentative.— Under the provision of the ‘act to regulate property ex- 
empted from sale for payment of debts,” approved April 23, 1873, the 
exemption conferred vests in the widow upon the death of the hus- 
band leaving no children, and at her death her rights devolve upon 
her personal representative.—Les/ie v. Tucker, 483. 

Same; duty of probate judge to have same set apart on petition, &e. 
If selection has not been previously made, it is the duty of the probate 
judge, upon application by the widow’s personal representative, to 
appoint suitable persons, under section 13 of the act, to select and set 
apart the exempt property from the husband's estate, and the appraise- 
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ment thus made, must be returned by the husband’s administrator to 
the Probate Court.—/b, 488. 

Same; duties devolve on probate judge ; what decree will not support 
appeal.—The duties imposed and powers conferred by section 18 of 
the act of April 23, 1873, devolve upon the probate judge, and not 
upon the court; and a decree of the Probate Court in the matter of 
allotting such exemptions, is corwm non judice, and will not support 
an appeal.—Jb. 483. : 
Constitution of 1868; section 1, Article XIV of, construed.—Section 
one of Article XIV of the Constitution of 1868, gives the debtor the 
right to select from all his personal property that which he will retain, 
so long as it does not exceed one thousand dollars in value; and this 
right can not be defeated because the debtor has other property.— Wil- 
liamson v. Ilarvis, 40. 

Same.—The term “ personal property’’ as there used, was employed 
in its broadest sense, and includes money in the custody of law, as 
well as other property; and of such property the debtor cannot be 
deprived by any process, at law or in equity, which has for its purpose 
the condemnation of the property for payment of debts.—Jb. 40. 

Exemplion; jurisdiction of court to determine, on motion.—Where a 
creditor seeks by process of garnishment to condemn money of his 
debtor in the official custody of the sheriff, the court, whose officer he 
is, and in which the proceedings are pending, has jurisdiction, on 
motion, after proper notice to interested parties, to order the sheriff 
to:pay the money over to the debtor, on the ground that it is exempt, 
and to discharge the garnishee.—Jb. 40. 

Exemptions; what constitutes a debt, within the meaning of act to regu- 
late.—Costs adjudged in a civil suit, constitute a debt within the pro- 
visions of the act “to regulate property exempted from sale for pay- 
ment of debts,” approved April 23, 1873.—Clingman v. Kemp, 195, 

Exemption under section 2061 Revised Code.—The statute, section 2061, 
Revised Code, did not exempt any particular parcel of land for the 
wife or children, but it required an allotment to be made, without 
injury to the other land, by proper legal proceedings, and before a 
sale of the land by the personal representative, to vest a title. —Mat- 
tox Feagan, 274, 

Homestead exemption; what must be averred.—Actual occupancy by a 
resident of this State being necessary to confer the right of homestead 
exemption, a party seeking to enforce such right should aver such 
oceupancy.—Daniel v, Collins, 625. 

Voluntary signature and assent of wife; what sufficient proof of.—Prior 
to the statute of April 23, 1873, the execution of a deed by the wife, 
and her acknowledgement of its execution, certified in the form pre- 
scribed by statute for certificate of probate of conveyances, satisfiod 
the constitutional requirement of the wife’s voluntary signature and 
assent to the alienation of the homestead.—Lyons v. Connor, 181. 
Homestead exemption; when can not be claimed against mortgage.—If, 
at the time of the execution of a mortgage on lands, they are not im- 
pressed with the character of the homestead, a subsequent occupation 
of them for that purpose by the mortgagor and his wife, will not con- 
stitute them a homestead as against the mortgage ; nor enable him to 
resist ejectnent on the ground that the mortgage did not receive the 
voluntary signature and assent of the wife, as required by the Consti- 
tution in the alienation of the homestead.—ZJb. 181. 





FACTORS AND COMMISSION MERCHANTS. 
gfe 


Consignee; when liable to consignor for failure to take legal steps to 
obtain possession of consignment or proceeds thereof.—B., of Mobile, 
Alabama, consigned to L., H. & F., cotton factors and commission 
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2. 


merchants, at Liverpool, England, a consignment of cotton for sale 
there on account of B. L., H. & F. had notice of the consignment 
received a bill of lading showing of what it consisted, and got from 
the ship on which it was laden, all but nine bales, the marks of which 
had been so obliterated on the voyage that it could not be distin. 
guished from cotton belonging to others, and in like condition. The 
ship’s owners thereupon announced that they would sell all of the 
cotton in this condition, and account pro rata to the different owners, 
This was about ten days after the arrival of the vessel. L., H. & F, 
did not object to this proposition, and took no steps to prevent the 
sale. The sale was accordingly made by the ship’s owners, but the 
proceeds were never paid over. L., H. & IF. ‘‘ persistently dunned” 
the ship-owners for the money, but took no legal steps to secure the 
proceeds of the sale. About two months after the arrival of the 
vessel the owners suspended payment, and shortly afterwards went 
into bankruptey. L., H. & F. had a mortgage on the vessel fora large 
amount, out of which they expected to obtain enough to pay B. for 
his cotton; but it did not bring the amount of the mortgage debt,— 
held: 

1. It was the duty of L., H. & F. to take such steps to obtain pos- 
session of the cotton or its proceeds, as an ordinarily prudent man 
would have taken with regard to his own property similarly circum. 
stanced; and having allowed the owners of the vessel to make the 
sale, they must be regarded as the agents and employees of L., H. 
& F., who must answer for their defaults.x—Leach, Harrison & For- 
wood v. Bush, 145. 


The confusion of goods did not cause them to pass into the bankrupt 


effects of the ship-owners, but the property still remained in the 
owners, and L., H. & F. being consignees, prima fucie had the ri, \t 
to sue in their own names; and it was their duty to take proper leg. 
steps to protect the consignment or the proceeds for the rightful 
owner, and the failure to take such steps was negligence, for which 
they are liable to the consignors.—J). 


FRAUDS—STATUTE OF. 


1. 


~ 


Statute of frauds; void coutract.—A verbal contract between tenants 
in common, whereby a tenant in possession agrees to purchase the 
interest of another tenant, but pays no part of the purchase-money, 
is void under the statute of frauds.—Revised Code, % 1862, subd. 6. 
Sanders v. Rohinson, 465. 

House; when becomes personal chattel.— Prima fucie, a house is a part 
of the freehold, and passes with the land; but where there is an 
agreement that the builder may remove it, the house becomes a chat- 
tel, a contract for the sale of which is not within the statute of frauds, 
Harris v. Powers, 139. 

Statute of frauds; what not within.—There is no law requiring a rep- 
resentation or statement, as to the ownership of such a chattel, to be 
in writing, before the party making it will be bound thereby; nor need 
an act to constitute an estoppel en pais, with regard to such chattel, 
be in writing.—Jh. 

Contract for sale of lands; essential requisites of, under statute of 
frauds.—In contracts for the sale of lands (in the absence of any 

payment of purchase-money and possession of the purchaser), there 

must be some agreement in writing, or written memorandum or note 
of the sale, expressing the consideration thereof, the terms, the par- 
ties, the property, and signed by the party to be charged, or his lawful 
agent; and unless the contract is clearly evidenced by such written 
proof, it is within the statute of frauds, and the sale is void.—Carter 
vy. Shorter, 255, 
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FRAUDS—STATUTE OF—Continued. 
5. Same; what not necessary to validity of contract.—It is not essential 
to the validity of the contract that compliance with all the require- 
ments of the statute should appear from a single instrument of writing; 
it will be sufficient if all the essentials of a contract may be under- 
stood from the instrument and some other instrument to which it 
refers, and can be connected, without recourse to parol proof.—Jb. 255. 
6. Note of agreement; what must show; acceptance of the offer—Where 
there has been correspondence or negotiations between the parties for 
a sale of lands, the note or memorandum relied on, to take the con- 
tract without the statute of frauds, must show an agreement made. 
The acceptance of the offer must not be conditional or dependent on 
further negotiations, but an absolute acceptance of the offer as made. 

Ib, 255. 

FREE-DEALER. 

1. Free-dealer; effect of statute conferring rights of, on wife—An act of 
the General Assembly declaring a married woman ‘‘a free-dealer, with 
the right to sue and be sued, and to manage her own estate,’’ destroys 
the husband’s statutory trusteeship; and, so far as concerns it, on all 
contracts thereafter made, repeals the provisions of the Code subject- 
ing the statutory estate of married women for articles of comfort and 
support of the household.—Halliday v. Jones, 525. 

2. Sume; act has prospective operation; liability for articles of comfort, 
c&e., furnished before such act passed.—Such an act can only have a 
prospective operation; and for articles of comfort and support fur- 
nished before its passage, the estate remains liable afterwards, and 
may be subjected under the provisions of the Code subjecting statutory 
estates for such articles.—Jb. 525. 


GARNISHMENT. ‘ 


1. Condition of garnishment bond.—The condition of a garnishment bond, 

given under section 2892 of the Revised Code, is to prosecute such 

suit to effect, and pay the defendant all such damages as he may sus- 
tain from the wrongful or vexatious suing out of such garnishment. 

R. C. 2 29381.— Hays v. Anderson, 374. 

2. Damages intended to indemnify defendant, not garnishee; defendant 
under no obligation to defend garnishee.—The damages for which the 
bond is intended to provide an indemnity, are those sustained by the 
defendant to the suit, not by the garnishee. The defendant in the 
suit is under no obligation to defend the garnishee, and if he does 
give such gratuitous defense, he cannot charge the makers of the 
bond.—Jb. 374. 

3. Reasons why action given defendant.—When the garnishee is actually 
indebted, and the claim thereby tied up, and its collection delayed, 
some damage may be done defendant, and the debt lost to kim; and 
the tendency of garnishment is to harrass and bring odium on defend- 
ant; therefore, on these accounts, an action is allowed defendant when 
garnishment is wrongfully or vexatiously sued out.—Jb. 374. 

Damages when garnishment wrongful and vexatious ; liability on breach 
of condition of bond.—If the garnishment be simply wrongful, the 
measure of damages and of recovery will be only the actual injury 
sustained ; and if it be also vexatious, exemplary damages may then 
be recovere¢—the amount to be determined by the jury in their dis- 
cretion. If there be no ground for the process of garnishment, then 
the condition of the bond is broken, and the bondsmen are liable 
for the actual damage caused by its issue.—Ib. 874. 

5. For what plaintiff no right to recover.—The plaintiff in this suit has no 
right to recover for the defense of the original suit, nor for his defense 
of the garnishment suit, nor for the expense of bringing the present 
action.— Ib. 374, : 
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Garnishee ; judgment against ; when improper.—Where the answer of 
the garnishee discloses the fact that his notes to defendant have been 
transferred to a third person, before service of the garnishment, 
judgment can not be rendered against the garnishee without bringing 
in the transferree, or pursuing the course pointed out by statute, in 
event he can not be found (R. C. 2980).—Simmons v. Guyon, 11, 

Garnishment sued out by surety; what mere irregularity.—Garnish- 
ment sued out in such a case, by the surety in his own name, instead 
of in the name of the plaintiff in the judgment, is at most an irregy- 
larity, which, if not objected to by the defendant or the garnishee, ig 
waived, and can not be taken advantage of by the claimant.— Wing. 
low v. Bracken, 368. 

Purpose of section 2043, Revised Code; issue arising when claim pro- 
pounded.—The statute (Revised Code, ? 2043), authorizing the claim- 
ant of a fund sought to be subjected, to propound it and contest the 
right of the garnishing creditor to it, was not intended to providea 
method of testing the validity or superiority of rival transfers of the 
claim. The only issue arising, when a claim is propounded, is whether 
the claimant has a transfer of, or right to the demand, superior to the 
right of the garnishing creditor derived from the process.—Jb. 368, 

Garnishment bond ; action on, maintained before or after original suit. 
A garnishment sued out, under section 2802, Revised Code, after suit 
commenced by summons and complaint, is auxilliary to the original 
suit, possessing the properties of an ancillary attachment, and the 
defendant in the original suit may maintain an action on the garnish- 
ment bond at any time before, as well as after, the determination of 
the main cause.—Barber v. Ferrill, 446. 

Same; what proper condition of bond.—The garnishment bond in such 
a case is properly conditioned to prosecute the original suit to effect 
and pay the defendant all such damages and costs as he may sustain 
by the wrongful or vexatious suing out of the garnishment.—ZJb. 446, 

Issue between outside claimant and garnishing creditor ; defects in 
original suits not allowed to defeat creditor.—The issue arising be- 
tween the garnishing creditor and one propounding a claim to the 
fund sought to be subjected, is collateral merely to the proceeding in 
the garnishment and original suits against the debtor, and the claimant 
can not avail himself of irregularities oceurring in those suits to 
defeat the right of the garnishing creditor.— Winslow v. Bracken, 368. 

Wrong and vexation not against garnishee; question for garnishee; 
allowance of counsel fees, dc.—In suing out garnishment in aid of a 
pending suit, the wrong and vexation, if any, are against the defendants 
in the original suit, not against the garnishee. With the latter, if 
indebted, it is simply a question whether he shall pay his debt to the 
attaching creditor, or to the person to whom he is indebted ; and he is 
entitled to a proper allowance for attendance to give his answer, and 
may be allowed, in discretion of court, proper counsel fees to guard 
his interests—to be retained out of funds in his hands, but only if 
such funds be condemned. The garnishee can not, in legal contem- 
plation, be damnified by the proceedings—Jound et al. v. Ham- 
ner, 342. 2 

Damages when garnishment “ wrongful ;*’ same, when ‘ vexatious. 
If the garnishment be simply wrongful, the measure of damages will 
be the actual injury sustained; if it be also vexatious, exemplary or 
vindictive, damages may then be recovered—the amount to be deter- 
mined by the jury in their discretion. —Jb. 342. 

Two facts essential to justify garnishment in aid of pending suit: 
First, that there is an existing indebtedness from the defendant to the 
plaintiff; and second, that in the belief of the person praying the 

process, garnishment against the supposed debtor is necessary to 
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GARNISHMENT— Continued. 


obtain satisfaction of such claim. If either of these essential facts 
be wanting, the garnishment is wrongful, and the defendant is entitled 
to his action, and a recovery, &c.—/b. ws 

15. Other injury and expenses incurred by defendant.—Other wrong, injury 
or expense may sometimes be cast on the defendant to the original 
suit, and such additional expense, in the maintenance of his rights, 
cansed by the garnishment, is proper subject of damages in a suit by 
defendant.—Jb. 342. 

16. Admissibility of the records of the suits as evidence.—The records in 
the original and garnishment suits are admissible evidence in a suit 
upon the garnishment bond, and constitute the only legal primary evi- 
dence of the facts shown thereby.—Jb. 342. 

17. Defendant not bound to defend garnishee; duty of garnishees.—The 
defendant to the original suit is under no legal obligation to defend 
the garnishee. Itis their duty to see that they are not adjudged to 
pay otherwise than according to law.—Jb. 342. 

18. What not an injury to defendant.—Where the debt of the garnishees 
was not the property of the defendant, then the arrest or suspension 
of its payment could injure the defendant.—Jb. 842. 


GUARDIAN AND WARD. 


1. Guardian’s settlement ; what representation of, and notice to infant 
ward suficient.—An infant ward is not entitled to personal notice of 
a final settlement by her guardian; notice by publication is sufficient. 
Nor does the statute require that an infant over fourteen years of age 
should have the option of choosing her own guardian; and a settle- 
ment by a guardian will not be disregarded as void on these grounds, 
when the record shows that the ward was represented in court by a 
guardian ad litem.—Stabler v. Cooke, 22. 

2. Same; presumption as to notice in.—In such a case, where the record 
shows that notice was given as required by a former order, such former 
order not being set out, and the notice given not otherwise shown, it 
will be presumed in a collateral attack, that it was a proper notice. 
Ib. 22. 

3. Same; binding force of, rule as to.—A settlement with an infant ward, 
represented by a guardian ad litem, is as binding, unless the law 
declares a different rule, as a similar settlement made with an adult. 
Ib. 22. 

4. Bill to compel settlement of guardian, who is also trustee; account 
ordered of trust funds; electign to hold as guardian, when can not be 
retracted.—Where a bill is filed against a guardian, to compel a set- 
tlement of his accounts as such, an account is properly ordered of 
funds which the guardian held as trustee of the ward, where the guar- 
dian by some positive act—such as blending the two accounts as 
guardian and trustee, in a settlement with the Probate Court—elects 
to hold as guardian ; and having made such election, the guardian 
can not, as against the ward, retract such election, to defeat an account- 
ing for such funds, on bill to call him to account as guardian, and 
thus compel the ward to a separate suit as to the trust funds.—Lewis v. 
Allred and Wife, 629. 

5. Final settlement of guardianship; when Probate Court without juris- 
diction, and decree of, not a bar.—The court of probate has no juris- 
diction to proceed to a final settlement of the guardianship of a female 
ward, while the relation of guardian continues, the ward being a minor 
and unmarried ; and, consequently, such a settlement can not operate 
a bar to a bill for account and final settlement filed by the ward after 
her marriage. (Refusing to concur in the different conclusion attained 
in Spencer v. Spencer, 50 Ala. 445.)—Jb. 629. 

6. Guardianship during war ; liability for receiving Confederate money; 


(47) 
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GUARDIAN AND WARD—Continued. 


burden on guardian to show diligence and good faith.—A guardian 
who, during the war, exercising reasonable diligence, in good faith 

received Confederate currency in payment of debts due the ward. 
will be relieved from liability, if, without fault on his part, the cur. 
rency perished on his hands ; but the onws is on the guardian to show 
such diligence and good faith—that he did not commingle the fundg 
with his own, or use them for his own purposes.—Jb. 629. 


HUSBAND AND WIFE. 


1, Statutes creating and defining separate estate of wife; to what estates 
relate.—It is the settled law of this court that the statutes creating 
and defining the separate estates of married women, relate only to 
estates which, without leglslation, would not have been separate, but 
would have been subject to the common law marital rights of the hus- 
band ; the statutes have no application to estates which, by operation 
of the instrument ‘or contract creating them, are freed from these 
rights.—McMillan v. Peacock, 127. 

2. Statutory estate; what creates.—No particular form of words is essen- 
tial to the creation of the equitable separate estate; if there bea 
clear, unequivocal intent to exclude the marital rights of the husband, 
manifested by the terms or legal operation of the instrument creating 
the estate, it is suflicient—Jb. 127. 

8. Same.—A conveyance by the husband directly to the wife, in consid- 
eration of natural love and affection, creates an equitable separate 
estate, which she may encumber or alien, as though a femme-sole ; 
and a mortgage given by her and husband, to secure a loan of money, 
for which she exeeuted her note jointly with the husband, is a valid 
security, and will be enforced in chancery.—Jb. 127. 

4. Statutory separate estate; what creates.—A conveyance to a married 
woman, “to have and to hold the premises hereby conveyed to her- 
self and her heirs, forever, for their own proper use and benefit,’ 
creates a statutory, not an equitable estate.— Connor v. Williams, 181. 

5. Statutory estate; power of wife to mortgage.—It is the settled law of 
this State, that a married woman can not mortgage her statutory 
estate, for the payment of the husband’s debt.—Jb. 131. 

6. Same; what will be treated as mortgage of.—If husband and wife con- 
vey her statutory estate to a third person, who mortgages it to one 
advancing money on the faith of it, knowing at the time the transac- 
tion was a device to obtain a loan of money for the husband, by mort- 
gage of the wife’s statutory estate, a court of equity will annul the 
7 a and avoid the entire transaction so far as affects the wife. 

b. 181. 

. Married woman’s law; how construed.—While the statutes known as 
the married woman’s law, should be construed benevolently towards 
the persons for whose benefit they were enacted, they should not be 
so interpreted and administered as to make them a shield for fraud 
upon creditors and others.—Copeland and Wife v. Kehoe, 246. 

How wife may acquire property from husband.—U nder the laws of this 
State, a wife may acquire property from her husband by gift, or in 
eo" of moneys of her statutory estate spent or used by him. 

. . 246. 

. Maintenance of wife; liabilities for her debts.—It is the husband’s 
duty to maintain his wife according to her station in life; and he is 
chargeable for debts contracted by her for necessaries during covert- 
ure.—Mitchell v. Dillard & Jones, 317. 

. Necessaries; consideration fixing liability on separate estate.—It is not 
the agency by which the contract is made, but the consideration which 
created the liability of the husband at common law, which now fixes 
the liability of the separate estate for necessaries.—Jb. 317. 
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11. 


12. 


18. 


14. 


15. 


16. 


17. 


18. 


19, 


20. 


Same; character of articles furnished._-No matter by whom the con- 
tract is made, or what representations led to it, liability can not be 
fixed upon the wife’s statutory estate, unless the articles furnished are 
such as the necessities of the family require, and are appropriated to 
the use of the family.—J. 317. 

Same; prima facie charge on separate est 1te.—A contract for necessa- 
ries made by either husband or wife, is prima facie, a charge on the 
wife’s statutory estate, and the presumption must be repelled when 
the liability is denied.— Jb. 317. 

Separate estate of wife after removal of husband's trusteeship.—After 
the removal of the husband from the trusteeship of his wife’s statutory 
separate estate (Revised Code, 7 2383-2384), the wife has the same 
power and control over her property as if she were a feme-sole, and 
her mortgage on it is valid.—Bell v. Locke, 242. 

Free-deuler; effect of statute conferring rights of, on wife-—An act of 
the General Assembly declaring a married woman ‘‘a free-dealer, with 
the right to sue and be sued, and to manage her own estate,’’ destroys 
the husband’s statutory trusteeship; and, so far as concerns it, on all 
contracts thereafter made, repeals the provisions of the Code subject- 
ing the statutory estate of married women for articles of comfort and 
support of the household.—Hulliday v. Jones, 525. 

Same; act has prospective operation; liability for articles of comfort, 
&c., furnished before such act passed.—Such an act can only have a 
prospective operation; and for articles of comfort and support fur- 
nished before its passage, the estate remains liable afterwards, and 
may be subjected under the provisions of the Code subjecting statutory 
estates for such articles.—Jb. 525. 

Statutory separate estate of wife; mortgage of.—Whether in any case 
the husband and wife can mortgage her statutory estate, is not decided ; 
but such an incumbrance, when wholly disconnected from the trans- 
action by which the statutory estate was acquired, if valid at all, can 
only be created for ‘‘ articles of comfort and support of the household,” 
&c., for which the husband would be responsible at common law; and 
the mere recital, in the mortgage, that the debt secured was the wife’s 
debt for ‘supplies furnished,” constituting ‘‘a proper claim against 
her separate estate,’’ and that such ‘‘ estate was bound”? for it, is not 
evidence that the statutory estate is bound for the debt.—Jones v. 
Wilson, 122. 

Same; how far operates to convey husband's interest.—A mortgage of 
the wife’s statutory estate, made. by husband and wife during coverture, 
and containing no words of warranty, or those which the statute (Rev. 
Code, 2 1584), declares shall have the effect of a covenant of warranty, 
will not pass the life estate, which the husband acquires in the statu- 
tory estate of the wife, on her death intestate.—Jb. 122. , 

Statutory separate estate of wife; mortgage or conveyance of, who may 
make.—The statutes creating the statutory separate estate of the wife, 
and defining the powers and rights of the husband and wife over it, 
force the construction that the husband and wife can not mortgage it; 
but they may convey it by deed.— Peeples v. Stalla, 58. 

Statutory separate estate; conveyance of, by wife to pay husband’s 
debts ; void as to whom.—A married woman can not mortgage or con- 
vey her statutory estate in payment of the husband’s debt ; and what- 
ever shape the transaction is made to assume, if its purpose and effect 
are an appropriation of the statutory estate in payment of such debt, 
the transaction is void as to all persons except bona-fide purchasers 
for value without notice.— Williams, Birnie & Co. v. Bass, 487. 

The reservation is a deed made by husband and wife of her statutory 
estate of a right to repurchase, will not invalidate it or convert it into 
a mortgage, if made in good faith, and not as a covert mortgage, or @ 
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21. 


22. 


23. 


24. 


26. 


27. 


28, Same.—Prior to the 1852, P. conveyed to a trustee, “his heirs and 


security or cover for usurious interest. If, however, the real transac. 
tion is a loan of money, the contract can not withstand the test of 

judicial scrutiny, and will be treated as a mortgage.—Leeples y, 
Stalla, 53. 

Payment of money of wife's statutory estate ; when can not be recovered 
back.—The wife can not recover money, the corpus of her statutory 
estate, from a person to whom her husband, with her concurrence, 
paid it, as part of the price of land purchased for her.—WSterrett p, 
Coleman, 172. 

Statutory separate estate; what imposes no obligation on.—When a 
note made, and delivered by a husband, was afterwards signed by the 
wife, who owned a separate statutory estate only, such signature im- 
posed no obligation on the wife to pay the note.—Hixon v. Hethering- 
ton, 165. 

Sale of corpus of wife’s statutory estate; how only can be made.—A 
sale of the corpus of the wife’s statutory estate is void, unless it be 
in writing, signed by husband and wife, and attested or acknowledged 
as required by law; and the fact that she was present when her hus- 
band sold the property to another in payment of her husband’s debt, 
and expressed herself satisfied with the arrangement, will not defeat 
her action of trover against such purchaser for the conversion of the 

Po, gers v. Auerbach, 90. 

ife’s statutory estate; how conveyed.—The title of the wife to per- 
sonalty, the corpus of her statutory estate, will not pass without the 
joint written conveyance of husband and wife, acknowledged or wit- 

nessed as required by statute—Armstrong & Co. v. Nelson, 556. 


. Samey what will not defeat wife's action of trover.—The husband alone 


can not convey such title, nor vest the title, so as to defeat the wife 
in an action of trover, by applying the proceeds of a sale thereof to her 
use, &c.; nor will her right to such action be defeated, because one to 
whom her husband mortgaged it, did not know of her right to the 
property.—-Jb. 556. 

Separate estate, what constitutes equitable; estoppel.—In 1858, a hus- 
band conveyed certain lands and other property to a trustee, “‘for the 
sole use and benefit of my wife (M. G. B.) during the time of her 
natural life, and after her death said property to be equally divided 
between the children of my said wife and myself. But in event that 
my said wife should think it to her, and the children’s interest, to sell 
any or all of said property, then she shall have full power to do so; 
and said trustee shall join her in the deed, so as to give the purchaser 
a good, legal title, . . . and heracts shall bind me and her heirs; 
and vest in the purchaser a good title.”’ 

The wife and two children, G., and R., then a minor, together with 
the trustee, joined by the husband, executed a mortgage on property 
conveyed by the trust-deed, to secure the husband’sdebt. The minor 
has since died,. leaving G. his only heir,—held, the deed created in the 
wife an equitable separate estate, to the extent of her interest in the 
property, which she could mortgage to secure the husband’s debts. 

Wife’s statutory separate estate; investment for her benefit; when not 
set aside.—Where a purchase is made by a husband for his wife, with 
the intent that it should be paid for by the products of the lands, as 
far as they would go, and the rest with her means, and when the land 
was paid for, the title to be made to her—reluctance on the part of 
the wife to close the contract because the price seemed excessive, is 
no ground for her afterwards to set aside the investment in equity, 
since the statute (section 2709 of the Code) authorizes the husband to 
invest the proceeds of the wife's statutory estate for her benefit.—Mil- 
house v. Weeden, 502. 
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assigns forever,” certain realty in trust for the sole use and benefit of 
P.’s wife, ‘‘ for the term of her natural life,’’ allowing her the use of 
the property, &c., and providing that at her death the trustee should 
hold for the sole use and benefit of such child or children as said 
P. should have by his wife, and to their heirs forever. The con- 
veyance recited that its object was to make some sure and permanent 
rovision for the support of the wife, and authorized the trustee upon 
ie request to sell the lands and hold the funds for the same use and 
purposes the lands were held. The wife died in 1860, leaving two 
daughters by her marriage with P., and the trustee settled his accounts 
and turned over the property to the daughters and their husbands. 
Afterwards one of the married women, being then a minor, they, by 
joint deed, executed by themselves and their husbands, sold and con- 
veyed to H., and they afterwards filed their bill to have the convey- 
ance annulled,—held, the purposes of the trust having been execu- 
ted, the title passed to the daughters, and their conveyance, joined 
in by their husbands, passed the legal title to H.—Schaffer v. Lav- 
relta, 14. 

29. Conveyance ; what voidable.—A conveyance of her statutory estate by 
a married woman, while yet an infant, joined in by the husband, is 
voidable as to her; and a suit brought within a reasonable time is a 
proper mode of avoiding it. What is a reasonable period within which 
to disaflirm, must depend upon the facts and circumstances of the par- 
ticular case.—Jb. 14. 

30. Separate estate of wife ; what constitutes—Where the wife purchased 
land, paying part of the purchase-money, and,taking bond for title on 
payment in full, the equity she obtains thereby is her statutory sepa- 
rate estate, which is incapable of alienation except in the mode pro- 
vided by statute. If afterwards, for the purpose of better securing 

the debt, a deed is mafle to her and her husband jointly, they in turn 
mortgaging the premises to secure the purchase-money, this would 
not defeat her right before foreclosure to compel a specific perform- 
ance of the original agreement to convey the legal estate to her upon 
payment in full— Prout v. Hoge, 29. 

31. Mortgage by husband and wife to secure unpaid purchase-money ; what 
operates on.—Independently of the conveyance to the husband and 
wife jointly, the mortgage executed to secure the unpaid purchase- 
money attaches to whatever the wife acquired in the lands by her pur- 
chase, and so far as it operates on that interest is valid, and subject to 
foreclosure.—Jb. 29. 

82. The wife, during her husband’s life, recognized his title to lands bought 
by him, and afterwards had dower allotted to her in them, and nearly 
four years after his decease, upon his estate being declared insolvent, 
obtained an allowance to her and an only child, in lieu of the home- 
stead right, and subsequently forbade a sale of the lands by the admin- 
istrator, under order of the Probate Court, on the ground that it had 
been purchased with money of the statutory separate estate. After 
this, she filed her bill alleging that she was ignorant of the fact that 
moneys of her statutory estate had been paid for the lands, &c., when 
she obtained dower and the allowance in lieu of the homestead right, 
&c., offered to pay back the money received for the latter, and prayed 
that title to the lands be decreed to her, &c.,—held, that after such a 
lapse of time, in which the wife made no claim to the lands and recog- 
nized the husband’s titie, she should show her right to relief by clear 
and satisfactory evidence, that the property was, in fact, purchased 
and paid for out of the wife’s separate estate; that it is not sufficient 
that this should appear probable from the testimony, or that the mind 
inclines to that opinion, but that the evidence, under the circumstan- 
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ces of the case, should be clear and sharp, producing a conviction not 
disturbed by doubts.—Chambers v. Richardson, 85. 

33. Resulting trust in favor of wife; what does not establish.—The rents 
incomes and profits of the wife’s statutory estate, were given to the 
husband without liability for his debts, or accountability to the wife 
&c., to enable him to provide for the comfort and well-being of the 
family. If, after doing this, the husband mixes some of the excess 
of the income of his wife’s statutory separate estate with moneys of 
his own, purchasing lands and taking title to himself, this does not 

“¢ the wife ownership in, or right to the property thus purchased, 
. 85. 

34, Advancement to wife by deed to husband; when does not create a trust 
for the wife.—Where the principal consideration moving the execn- 
tion of a deed was an advancement to the danghter of the grantor, 
the wife of the grantee, and coupled with such consideration was a 
payment by the grantee in money, for the value of land exceeding the 
amount of the advancement the grantor proposed making, the mode 
of making such advancement was not unusual, and is held as a con- 
veyance to the husband, not in trust or for the use of the wife, or sub- 
ject to any equity not expressed, and there is no ground on whicha 
court of equity can amend it, or convert it, into a different instrument. 
Hause v. Hause, 263. 

85. Advancement to married woman in another State; her receipt as a 
contract to account, when void; her receipt as evidence.—Where a 
married woman, residing in Mississippi, receives property from her 
father residing here, and without the concurrence of her husband, 
executes a receipt in that State for the property at a given valuation, 
stating that the amount is to be deducted from her distributive share 

’ of her father’s estate, the instrument is not merely a receipt but a 
contract to account, and, by the common law, which is presumed to 
prevail in a sister State in the absence of proof to the contrary, is 
void, and as a contract imposes no obligation on her; but may be evi- 
dence of admission that the property was received as an advance- 
ment, subject to be contradicted or explained by other evidence. 
Clements v. Hood, 459. 


INJUNCTION. 

1. Taxes ; when collection of, should not be enjoined.—A merely illegal 
and void assessment sought to be enforced against personalty, and 
affecting only a single individual, or several jointly owning a specific 
article of personal property, presents no ground for equitable inter- 
ference ; neither irreparable mischief, nor multiplicity of suits can be 
apprehended, and the owner of the property has an adequate remedy 
at law.— Mayor, &e. v. Baldwin, 62. 

2. Same.—When there is no equity outside of the illegality of the tax, an 
injunction will not lie to restrain the collection of the tax and a seiz- 
ure of personal property to enforce it; the injury is not irremediable, 
the tax-payer having an adequate remedy at law.—S. B. & L. Ass’n 
v. Morgan, 33. 

3. Practice as to injunction ; obligors sued on injunction bond ; what may 
show in defense.—Under the practice in this State the injunction bond 
is always executed before the injunction issues, and it may happen 
that after it is given the injunction does not issue; hence the obligors 
when sued upon the bond may show that the injunction never issued, 
notwithstanding the recital in the bond ‘“‘ that they had prayed for and 
obtained an injunction’’—the consideration being impeachable under 
section 2632, Revised Code.— Adams v. Olive, 249. 

4, Suit on injunction bond ; what will not discharge obligors—Where a 

bond with sureties is executed to obtain an injunction, and the jiat is 
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ranted by a judge without authority, and the principal obtains bene- 

ft of delay by the injunction, neither the principal nor his sureties 
will be discharged from the obligation of the bond by reason of the 
want of authority of the judge making the jiat; although in sucha 
case it might be necessary to sue upon the bond as a common law 
obligation.—Jb. 249. 


INSPECTION OF FERTILIZERS. 


1. Act to protect planters from imposition in fertilizers ; what requires of 
inspector.—The ‘‘act to protect planters from imposition in the sale of 
fertilizers,’’ approved March 8, 1871, requires a personal inspection 
and branding of the packages of guano, under the immediate super- 
vision of the inspector, or sub-inspector ; an analysis by the inspector 
of a few samples taken from a lot of guano, and a branding of the 
sacks with the inspector’s stamp, by the guano dealer, by direction of 
the inspector, who is absent when this is done, is not a compliance 
with the statute.—Pacijic Guano Co. v. Dawkins, 115, 


INFANT. See Guarpian anD Warp—CHANCERY. 
INTERNAL REVENUE. 


1. Omissiou of revenue stamp.—Not stamping a promissory note does not 
invalidate it, or render it inadmissible evidence, unless the omis- 
sion was with intent to defraud the revenne.—Bibb & Falkner v. 
Bonds, 509. 


JUDGMENTS AND DECREES. 


1. Judgment on appeal bond ; power and duty of court to amend nune pro 
tunc ; error; reversat—An appeal bond having been given in the 
penalty of $14, and the court below having rendered judgment against 
principal and surety thereon for $170, and a motion to amend the 
judgment nunc pro tunc, to limit the judgment to the penalty of the 
bond, having been overruled,—held : 

1. It was both the power and duty of the court to entertain the 
motion and make the correction. 

2. The court erred in rendering judgment in a greater sum than 
the penalty of the bond. 

3. In consequence of such error, this court reverses the decision 
on the motion, and here renders judgment limiting the recovery to 
the penalty of the bond.—Sherry v. Priest, 410. 

2. Judgment nune pro tunc ; presumption as to correctness of.—If a judg- 
ment nunc pro tunc affirms that sufficient matter to authorize it, 
appeared to the satisfaction of the court, the presumption is, in the 
absence of a disclosure of the particular evidence, that the judgment 
was founded on legal evidence.—Bryan v. Streeter & Smithers, 104. 

3. Final settlement of guardianship ; when decree of Probate Court oper- 
ates a bar.—The decree of a court of probate rendered on the final 
settlement of a guardianship—if the court has jurisdiction—in the 
absence of circumstances which would invalidate any domestic judg- 
ment or decree, is final and conclusive, and operates as a bar to any 
future proceeding in that court, or in a court of chancery, to compel 
such settlement.—Lewis v. Allred and Wife, 628. 

4. Decrees of Probate Court ; dignity of.—Essential element of every judg- 
ment or decree.—The decrees of the Probate Court, within the pale of 
its jurisdiction, are of the same dignity, finality, and conclusiveness 
as the decrees of other courts of record; but the essential element of 
every judgment or decree is that the court shall have jurisdiction of 
the subject-matter and of the parties, and that it shall be rendered 
at a time and place when and where the court may proceed to judg- 
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ment. A want of jnrisdiction is fatal to a judgment or decree, whether 
assailed directly or collaterally.—Jb. 628. 

5. Final setilement of guardianship ; jurisdiction of Probate Court purely 
statutory.—The jurisdiction of the court of probate in the matter of 
the final settlement of the guardianship of minors, is limited and staty. 
tory; and without statutes creating it, a court of equity alone would 
have inherent, original jurisdiction in such matters.—Jb. 628. 

6. Sentences of courts of limited and special jurisdiction; what record 
must disclose.—It is essential to the validity of courts exercising g 
limited and special jurisdiction, that the record should disclose the 
material facts on which the jurisdiction depends, else the sentence jg 
a nullity. —Jb. 628. 

7. Amendment nunc pro tune; what proper.—The Probate Court, during 
the trial on contest of a report of insolvency, made by the adminis. 
trator de bonis non, may correct nunc pro tunc the amount of indebt- 
edness found against him on a former settlement as administrator in 
chief, if the matter becomes material, where the record furnishes 
proper basis for such correction.—Modawell v. Hudson, 75. 

8. Duty of attorney and validity of assignment under section 3078, Revised 
Code.—Under section 3078, Revised Code, it is the duty of the attorney 
of record to assign to a surety a judgment he has paid, and the assign- 
ment is valid whether it is made by the attorney in the name of the 
client, or in his own name.— Winslow v. Bracken, 368. 

9. Certificate of justice of peace under section 3238, Revised Code ; when 
insufficient—A certified statement of a judgment rendered by a justice 
of the peace under section 3238, Revised Code, is insufficient, unless 
it sets forth a statement of the judgment taken from the docket, witha 
copy of the execution and return thereon, and these certified as correct 
copies. —City Council v. Hickman, 838. 

10. Former adjudication ; when a bar ; collateral matter.—While it is unde- 
niably true that the judgment of the same court, or of a court of con- 
current jurisdiction directly upon the same point and subject-matter, 
is, as a plea, a bar; or, as evidence, conclusive between the same; yet, 
such judgment is not evidence of any matter which came collaterally 
in question or incidentally cognizable, or which is to be inferred by 
argument from the judgment rendered.—Hamuer v. Pounds, 348. 


JURY TRIAL. 


1. Trial by judge or jury.—In controversies as to advancements, the statute 
(Revised Code, 2 1904,) provides that the judge of probate try the 
issue, and it is his duty to do so, unless either party demand a jury. 
Gaillard v. Duke, 619. 

2. Decision of former cases construed and distinguished—The decision in 
Etheridge v. Malempre (18 Ala. 565), and cases following—that the 
appellate court will not revise the judgment of the primary court upon 
the facts, where, by consent of parties, the judge is substituted for the 
jury—applies to cases where the determination of the facts does not 
belong to the judge or court, as a duty imposed by law, but can only 
be undertaken by agreement or request of the parties.—Jb. 619. 


LANDLORD AND TENANT. 


1. Landlord ; indebtedness to, when nature of debt may be shown, to defeat 
attachment by.—In general, on the trial of the right of property, the 
inquiry, whether the defendant in the process is indebted to the plain- 
tiff, is immaterial and foreign to the issue, the material issue being 
whether the defendant in the process, had, at the time of the levy, 
such property in the goods as is subject to levy and sale; and this is so 
in attachment (under sections 3252-3 of the Code), which can not be 

dissolved, quashed or abated, on proof that none of the grounds for 
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10. 


11. 


suing it out, in fact, existed. There are, however, liens, such as the 
landlord’s lien and the lien for advances, &c., enforceable by attach- 
ments, which are not dependent on the levy for their existence, but 
exist by law; and attachment is given as a remedy for their enforce- 
ment; these liens depend on the existence and nature of the debt, and 
if these do not come within the statute, attachment to enforce the 
lien is improper, and, on proper motion and proof, the attachment 
should be dissolved, on the ground that the debt is not of a class for 
which such attachment would lie.—Dryer v. Abercrombie, 497. 

Lien of landlord for rent confers no title ; and such lien alone will not 
entitle the landlord, or his transferree, to maintain trover against one 
who converts the crops grown on rented lands.—Folmar & Sons v. 
Copeland & Brantley, 588. 

The owner of property may take possession of it wherever he finds it. 
But, in doing so, he must commit no trespass, violence, or breach of 
the peace; but must appeal to the courts, if he can not obtain posses- 
sion peaceably.—Jb. 588. 


. Same: ownership no defense for forcible seizure—Ownership is no 
’ fe “J . - 


defense to an action for forcible seizure, or ejection, by ‘‘ strong 
hand,” of one who is in possession, though wrongfully.—Jb. 588. 

Same; what rule of defense not applicable, where the taking was tor- 
tious,—The rule that ‘‘ trover is an equitable action, that defendants 
have an equitable right, and that therefore their defense should be 
allowed,” does not apply where landlord obtained the possession _tor- 
tiously. The policy of the law is to discourage lawlessness and un- 
licensed power, which tend to the subversion of civil order.—Jb. 588. 

Remedy of landlord, where tenant sells crop.—Where a tenant sells 
the crop (cotton) and causes it to be removed from the premises, the 
landlord could sue out'an attachment under the statute; but failing to 
do so, he can not be remedied by action of trover.—Jb. 588. 

When tenant can not set up title in another to defeat landlord’s re- 
covery.—A tenant entering and taking possession under a landlord 
whose title ever afterwards remained the same—no misrepresentation 
having been made or fraud practiced on the tenant, and he not having 
been evicted either during the continuance of the term or afterwards 
—can not set up paramount title in another, to whom the tenant 
attorned, to defeat the landlord’s recovery.—Rogers v. Boynton, 501. 

Rent of lands for cultivation ; duty of tenant to cultivate ; landlord 
entitled to what rent.—Where land is rented for cultivation upon the 
agreement to pay a certain share of the crops, the tenant should not 
allow the land to lie idle, but must cultivate it with proper industry ; 
and the landlord is entitled to demand fcr rent such portion of the 
crop raised as his share would amount to, if proper industry had been 
bestowed in cultivating the land.— Wheat v. Watson, 581. 


. Same ; abandonment by tenant ; permission to advancer to gather crop. 


Where tenants, after obtaining advances which have a crop-lien under 
the statute, abandon the crops, it is proper for the landlord, though 
not his duty, to allow the advancer, in order to save himself harmless, 
to enter and finish the cultivation and gather the crops, which, in that 
event, after proper rent is paid, go to such advancer.—Jd. 581. 

Same ; failure of advancer to avail himself of such permission.—If the 
advancer fails to avail himself of such permission, he relinquishes to 
the landlord ownership and right tothe crops, and can not afterwards 
have them attached as the property of the tenant.—Jd, 581. 

Same; when advancer may perhaps have action against landlord. 
Where the landlord enters and finishes the cultivation of the crops 
abandoned, after one making advances on them refuses to do so, the 
latter may, perhaps, maintain case against the landlord, if a surplus 
remains after satisfying the claim for rent and the cost and expenses 


(48) 
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of completing what the tenants should have done about the crops; 
but, even in that event, the advancer could not have the landlord's 
crops levied on under attachment against the tenants.—/), 581, 


LIMITATIONS, STATUTE OF. 

1, When commences to run—G., in a contract and deed of separation 
from his wife, made a declaration of trust as to two slaves, in favor of 
the children of the marriage. He was to hold the slaves for his own 
use for life, with power by sale or exchange to substitute others in 
their stead. Some years before emancipation he sold one of the 
slaves, not substituting any other in her stead. He died in 1870, and 
the cestui que trust brought an action, in 1871, against G.’s personal 
representative, to recover the money realized on the sale, as for so 
much money had and received to their use,—held, no right of action 
accrued until G.’s death, and the statute did not commence to run 
against the beneficiaries until then.—Gilhert v. Pinson, 35. 

2. As obligatory in equity as at law.—Section 3381 of the Revised Code, 
which renders the statute of limitations applicable to suits in chancery, 
makes them as obligatory upon courts of equity as on courts of law, 
and as applicable to equitable as to legal titles and demands ; and when 
applied to the one or the other, if founded on the title to real or per- 
sonal property, a possession adverse to the true owner must exist. 
Coyle v. Wilkins, 108. 

3. When does not run.—Where possession is permissive, or 1n subordina- 
tion to the legal title, as is the possession of the mortgagor or his 
alienee, with notice, there is no room for the statute of limitations, 
and the only defense available tothe mortgagor is the presumption of 
payment of the mortgage debt, after the lapse of twenty years. 
Lb. 108. 

4, Bill to enforce payment of debt; when barred by statute of limitations, 
A bill filed on the 28th of December, 1874, to enforce the payment of 
a debt which accrued on the 10th of September, 1866, growing out of 
a sale by one partner to another, of his half interest in the partner- 
ship property, the sale being considered for cash, allowing the pur- 
chaser a short, undefined indulgence for payment, can not be sustained 
on demurrer, setting up the statute of limitations for six years, as a 
bar to such suit.—Cleveland v. Williamson, 402. 


MANDAMUS. 


1. Practice.—The practice as to mandamus has not been uniform. The 
statute of February 26, 1876, simply authorizes the contest of the 
return or answer. Whatever mode of procedure is adopted, the rela- 
tor must show to the court that he has a clear legal right to the per 


formance of the aet or div demanded, and that. on demand, the 
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respondents have neglected or refused performance. and that he has 
no other adequate remedy to entorce the rieht. Speed r. Cocke, 209. 
2. When proper remedy.—TVhe principle is settled that when municipal 
corporations, having the power to levy a tax for the payment of their 
bonded indebtedness, fail to do so, and fail to pay such debt, the writ 
of mandamus will lie to compel the officers in whom the power and 
duty reside, to levy such tax. This is the only adequate remedy for 
enforcing this clear legal right.—City Council v. Hickman, 338. 
8. Practice in such cases.—The names of the persons composing the gov- 
erning body of the municipality must be brought before the court, 
that they, in their official capacity, may be compelled to perform the 
required function. ‘They are required to act officially and collectively, 
but for failing to act they can be attached and punished as individuals ; 
hence the preference for this, the modern practice, to that which 
directs the writ to the city government by its corporate name ; for in the 
latter obedience can not be enforced by attachment, &c.—Jb. 338. 
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MANT AMUS—Continued. 

Failure to act; penalty ; trust to officers as a “ board.” —The failure to 
levy the tax is a declination of duty by the board, and the penalty for 
non-action falls alone on the members who cause the failure. A cred- 
itor can complain alone of the non-action of the board, not of the 
individual action of members, unless they are sufficient to defeat 
action. The trust confided to them in the assessment of taxes was as 
a board, although in the actual assessment, a quorum, less than the 
whole number, may lawfully act.—/), 388, 

5. Discontinuance; when error.—Considering the nature of this case— 
the complaint and the remedy invoked—the court holds that the doc- 
trine of joint and several, and of discontinuance as to parties not 
served, can not apply, and it was error for the court to permit the 
relator to discontinue as to a party not served.—Jh, 338, 

6. When not granted.—Mandamus is never granted to compel the perform- 
ance of an act or duty which without such mandate it would not be 
lawful to do or perform.—Slate v. Commissioners, &c, 432. 

7. When allowed to compel probate judge to act on exemptions.—The duties 
and powers, with reference to exemptions, conferred by the 18th sec- 
tion of the act of April 23, 1873, devolve on the probate judge, and 
not on the Probate Court, and a decree of the court allotting such 
exemptions is coram non judice, and will not supportan appeal ; if the 
judge refuses to act and allow the exemptions, mandamus will lie to 
compel him.—Leslie v. Tucker, 483. 


MISREPRESENTATION OF LAW. 

1. Misrepresentation of matter of law; when will not vitiate contract. 
Misrepresentation of a matter of law, in the absence of any relation of 
trust and cenfidence existing between the parties, or of facts indicating 
imposition, is not a‘fraud which will vitiate a contract.—Beall et al. v. 
McGehee, 438. 


MOBILE, CITY OF. 

1. Charter of Mobile; certain sections ef, construed.—The proper con- 
struction of the thirty-seventh section of the act of incorporation of 
Mobile, which authorizes the levy of taxes upon all real and personal 
property within the city, when construed in connection with other 
provisions of the charter, is that an annual tax was intended on the 
value of property, which, though personal, has a situs within the city, 
as fixed and permanent as its nature permits, and a change of which 
is not contemplated.—.Wuyor, de. v. Baldwin, 61. 

2. Sume.—The fifty-fourth section of that charter, authorizing a tax upon 
‘itinerant or transient merchants, steamboats or other vessels, re- 
maining in said corporation less than a year,’’ intended among other 
things, to subject to taxation steamboats or other vessels which have 
a temporary sifus within the city, not continuing a year, yet distin- 
guishable from the casual, transitory presence of such vessels within 
the city, in the mere course of navigation and trade.—Jb. 61 

3. Taxation, situs of properly; as affecting right of.—In determining the 
liability of personal property to taxation, the actual situs and not the 
domicil of the owner, is in general the material inquiry; and if a non- 
resident separates his personalty from his domicil, and bring it within 
the city, so that it is not distinguishable from like property there, or 
from similar property coming casually within its jurisdiction in the 
usual course of its use and enjoyment, he thereby withdraws it from 
his domicil and commits it to the protection of the jurisdiction in which 
it has its actual situs, and subjects it to taxation accordingly.—Jb. 61. 

4, Steanboat; when not liable to city taxation in Mobile —A. ferry-boat, 

lying daily between the eastern shore of Mobile bay and the city of 
obile, in the transportation of freight and passengers, and’ returning 
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MOBILE, CITY OF—Continued. 


each night to the eastern shore, where its owner resides, and from 
which it commences its daily trips, is not liable to taxation by the cor. 
porate authorities of Mobile; and the case is not altered, because the 
vessel is registered in the custom-house at Mobile, the residence of 
the owner being in that collection district, though not in that county, 
Ib. 61. 

Same.—The non-residence of the owner of the vessel, prima facie re. 
lieves it from city taxation; if, however, the actual situs of the vessel 
is in Mobile, and its presence there not merely transitory in the course 
of its employment or trade, the vessel, although of necessity lying in 
the water at the wharf, is within the city for the purposes of taxation, 
and liable accordingly.—/». 61. 

3. Power to improve strects.—The provisions of the charter of the city of 
Mobile, approved February 2, 1866, authorizing its authorities, in 
certain contingencies, to improve streets at the expense of adjacent 
land owners, and to apportion the expense according to the front of 
such property on the street so improved, were, at the time of its pas- 
sage, a valid exercise of legislative power.—Jrwin v. Mayor, Le. 6. 

. Same.—Until the city authorities act upon the application of real estate 
owners to have a street improved, at the expense of adjacent proprie- 
tors, any one of the applicants may revoke his action; and if this 
reduce the number to less than that required by the charter, the power 
of the municipal authorities to make such improvement is thereby 
taken away; if, before such revocation, the city has entered into a 
contract to have the work done, it is too late to retract.—Jb. 6. 

** Board for Improvement of River, Bay and Harbor of Mobile ;” quasi 
corporation.—‘* The Board for the Improvement of the River, Bay and 
Harbor of Mobile,”’ created by act of the General Assembly, approved 
February 16, 1867, is not a private corporation, but a quasi corpora- 
tion for the performance of public duties; and the persons composing 
it are not individually liable for contracts lawfully made by it, in pur- 
suance of the purposes for which it was created.—Aing & Hogan v. 
Harbor Board, 135. 


MORTGAGE. 


1. Mortgage of chattels; what valid.—A mortgage of chattels is good, 
whether made orally or in writing ; so, also, is a mortgage of a crop to 
be grown ; and when the crop is produced the mortgagee is entitled 
to possession, and may maintain an action for its recovery.—Zhrash 
v. Bennett, 156. 

Mortgagor ; title of, when subordinate—A mortgagor, or his vendee, 
with notice of the mortgage, holds in subordination, and not adversely 
to the mortgagee ; and the possession of neither the one or the other, 
if unaccompanied by an open disclaimer of the title of mortgagee, 
brought home to his notice, will affect the validity of an alienation 
made by him, nor will it come within the influence of the statute of 
limitations. —Coyle v. Wilkins, 108. 

8. Same; when barred of bill to redcem—The possession of the mort- 
gagee, after the law-day of the mortgage, without an account of rents 
and profits, or other recognition of the mortgagor's equity of redemp- 
tion, for the period which under the statutes of limitations would bar 
an action at law, if the right and remedy were legal, would by analogy 
bar the mortgagor of a bill to redeem.—/J/». 108. 

4, Mortgagee; when not barred of bill to foreclose.—A mortgagee, how- 
ever, would not be barred of a bill to foreclose, unless twenty years 
had elapsed, without the payment of interest, or an admission of the 
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existence of the mortgage debt, which create a presumption of its 
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payment.—Jb, 108. 
5. Same; title of, after law-day.—After the forfeiture, the mortgagee has 
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MORTGAGE—Continued. 
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the complete legal title, and a possession by him, without recognition 
of the equity of the mortgagor, is in hostility to, and adverse to the 
mortgagor, and referrible only to the legal title; the possession of the 
mortgagor, however, is referrible to, and in subordination to the legal 
title of the mortgagee, until by disclaimer of which the mortgagee 
has notice, it becomes adverse.—Jb. 108. 

Limitations, statute of ; when does not run.—Where possession is per- 
missive, or in subordination to the legal title, as is the possession of 
the mortgagor or his alienee, with notice, there is no room for the 
statute of limitations, and the only defense available to the mortgagor 
is the presumption of payment of the mortgage debt, after the lapse 
of twenty years.—Jb. 108. 

Mortgagee entitled to rents, &e., when payment to mortgagor will not 
absolve tenant.—A mortgagee, unless the contrary is expressed in the 
mortgage, is entitled to possession, rents, and profits, and whenever 
a tenant in possession has notice that the mortgagee claims the rents, 
a subsequent payment by such tenant to the mortgagor will be in his 
own wrong, and will not absolve him from the legal duty to pay the 
rent to the mortgagee.— Watford v. Oates, 290. 

Owner of mortgage debt in possession; duty in applying rents after 
notice of subsequent claims.—Where one of several owners of a mort- 
gage debt is in possession collecting rents, and a bill is filed by subse- 
quent encumbrancers to have the several liens established, and notice 
of their claims is given to such party in possession by a summons 
served upon him as a defendant to such bill, it becomes his duty after 
such service to apply the rents to the mortgage debt, and on failure 
to do so he must account for the same.—J/b, 290. 

Assigninent of mortgage debt; effect of.—An assignment of the mort- 
gage debt, without an‘assignment of the mortgage, will in equity be 
deemed an assignment of the mortgage, entitling the assignee to have 
it foreclosed ; at law, however, the mere assignment of the mortgage 
debt will not pass the legal estate of the mortgagee, which remains 
clothed with a trust for the benefit of the assignee.—Prout v. Hoge, 28. 

Mortyagee, title of; when prevails over that of purchaser at execution 
sale.—The title acquired by a mortgagee of the defendant in execu- 
tion, in the interval elapsing between the stay by order of the plaintiff 
after issue of execution, and the issue of an «lias fi. fa. will prevail 
over the title acquired by a purchaser at a sale under the alias ji. fa. 
Bates v. Bailey, 73. 

Vortgagor; declarations of; when evidence against third person.—De- 
clarations by the mortgagor, while removing mortgaged property, to 
the effect that he was going to send it to a particular person, are ad- 
missible as parts of the res gestw of his parting with possession, and 
competent evidence against the person to whom the property was 
sent, ina suit against him by the mortgagee for a conversion.—San- 
ders v. Know, 81. 

Mortgagor, bailee or voluntery donee of ; what questions can not reise. 
A mere voluntary donee or bailee of the mortgagor can not, when 
sued by the mortgagee for a conversion, show by a parol a different 
consideration from that recited in the mortgage, or take advantage of 
its defective registration, or complain of the failure of the mortgagor 
to make sales of other portions of the mortgaged property than that 
sued for ; but is confined to defenses which are available to the mort- 
gagor, among which are the right to show payment of the mortgage 
debt, in a case involving personal property.—ZJ0. 81. 

Defective registration of conveyance ; who can not take advantage of. 
A defective registration of a conveyance—such as the omission of the 
signatures and seals of the mortgagors—will not operate as notice to 
purchasers and creditors with a lien, protected by the registration 
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statutes ; but the conveyance is valid as to all others, who can claim 
no benefit from its defective registration.—Jh. 81. 

14. Instrument attempting to create lien for advances ; when may operate ag 
mortgage.—A written instrument, though defective as a statutory lien 
for advances, may nevertheless be valid and operative as a mort. 
gage ; and, as between the immediate parties, though the consideration 
be declared to be a present debt for money advanced, it may be shown 
by parol to have been intended as a security for future advances and 
contingent liabilities, and allowed to stand as a security for such 
advances and liabilities, to an amount not exceeding the sum specified, 
Tison & Gordon v. P. S. and L. Ass'n, 823. 

15. Same; assignment of the debt and mortgage.—An assignment of such 
a mortgage, and of the debt fur advances made under it, passes to the 
assignee the legal and equitable title to the property conveyed, freed 
from any equity in favor of the holder of the debt on which the mort- 
gagee was bound as accommodation-acceptor, and of which the assignee 
had no actual notice.—J/h, 3238. 

16. Entering satisfaction of mortgage; liability of mortgagee for failure, 
The mortgagee is not liable to the statute penalty (Code of 1876, 4 
2222, 2223,) for failure to enter satisfaction of mortgage after the debt 
has been paid, unless he dmits, for three months after the request of 
the mortgagor, to perform the duty.—Jordan & Sons v. Mann, 595, 

17. The vequest or notice from mortgagor ; what no defense.—The request 
the statute contemplates, is simply notice from the mortgagor that 
performance of the duty is required or desired. No particular form 
is necessary, and it is no excuse for delinquency by the mortgagee that 
he did not understand it as a request, when that is its fair and reasonable 
meaning.—Jh, 595. 

18. Action of detinue by mortgagee ; how defeated by mortgagor.—A mort 
gagor of personal property, or his personal representative, when sued 
by the mortgagee for the recovery in specie of the thing mortgaged, 
may defeat recovery by showing payment of the mortgage debt.— Dryer 
v. Abercrombie, 551. 

19. Adininistrator ; suit by, on promise made intestate.—A. mortgagor who 
contracts with a mortgagor's debtor, on a consideration moving from 
such debtor to pay what the debtor owed the mortgagor for services, 
may be sued on the promise, by the mortgagor's administrator.—Jh, 551. 

20. Same; what may prove when sued by mortyagee to recover, in specie, 
property mortgaged by intestate.—A mortgagor’s administrator, when 
sued by the mortgagee to recover in specie the property mortgaged by 
intestate, may prove the amount of the debt for which the mortgagee 
thus became bound, to show payment of the mortgage debt, the mort- 
gagee being entitled to reduce the amount claimed for the services by 
proof of any damage which the employer himself might set up, from 
the negligence or inability to carry out his contract.—Jb, 551. 

As to Power or Wire To MortGaGE HER Estate. See Huspanp ann WIFE. 


MUNICIPAL CORPORATION. See Manpants, 1. 


NON-CLAIM, STATUTE OF. 
1. Statute of non-claiin ; burden of proof, when pleaded,—Where the per- 
sonal representative pleads the statute of non-claim, the burden of 
proving presentation is thereby cast on the plaintiff, and if he fails to 

do so, his action must fail.—AMitchell v. Lea, 46. 

2. Presentment of claim; what will not excuse failure to make.—It has 
never been doubted in this eourt, since the decision in Jones v. Light- 
foot, (10 Ala. 17), that knowledge of the existence of a claim, on the 
part of the personal representative, no matter how full, will not dis- 
pense with the necessity of an actual presentment, or something 

equivalent thereto.— Owens v. Corbitt, 92. 
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NON-CLAIM, STATUTE OF —Continued. 


3, Statute of non-claim; what not sufficient presentation to save bar of. 
Where suit was instituted against the testator in his life-time, and on 
his decease revivor is had, within eighteen months, on a sci. fa. void 
because not describing the claim, or stating the court in which suit 
was pending, and abandoned for that reason, and an alias sci. fa. 
issues, after eighteen months from the grant of letters, to which the 
executor is madea party; this is not such a presentation as will save 
the claim from the bar of the statute of non-claim of eighteen months. 


Waddill v. Johns, 98. 
NOTICE. 


1. Service of sunimons ; operates as notice to whom and of what.—A sum- 
mons issuing on an original bill, and served on a defendant, operates 
as constructive notice to him and to all persons afterwards acquiring 
rights under him, of the claim, title, and rights asserted in the bill. 
Watford v. Oates, 290. 

2. Mortgagee entitled to rents, &c.; when payment to mortyayor will not 
absolve tenant.—A mortgagee, unless the contrary is expressed in the 
mortgage, is entitled to possession, rents and profits, and whenever a 
tenant in possession has notice that the mortgagee claims the rents, a 
subsequent payment by such tenant to the mortgagor will be in his 
own wrong, and will not absolve him from the legal duty to pay the 
rent to the mortgagee.—Jh. 290. 

3. Duty of purchaser ; when chargeable with notice.—It is the duty of a 
purchaser of an interest in land, to inquire into and examine the title 
of his vendor, and if in so doing he would have been informed by the 
vendor’s title deeds of the existence of an interest in another, he is 
chargeable with notice of such interest.—Sanders v. Robertson, 466. 

4. Personal notice of motion ; when necessary to sustain judgment against 
sureties ; clerical error ; amendment.—Where the motion is not made 
against one then an officer of court, under section 8027 Revised Code, 
but against one as “ late sheriff,’’ personal service on all the sureties is 
required, else judgment can be sustained only against those served, 
or who appeared and pleaded as shown by the record. And if 
what appears in the record can beregarded as a judgment! against 
such sureties it is a mere clerical error, amendable in the court below, 
it will be amended here—(in this case) at the cost of the sheriff, the 


appellant.— Dune v. Me Arthur, 449. 


OFFICER. 

1. De facto officers; theory for sustaining acts of, when does not apply. 
The theory on which the principle applicable to de facto officers pro- 
ceeds, is that they are trespassers and intruders, but having the appear 
anee of being rightful officers, their acis ave. as to the State and the 

citizens, who are compelled to rely on their performanee of duty. 
recognized as valid. The principle can have no application to the 
ownership of property, for the law will not permit the rights of the 
true owner to be affected by the acts of a wrong-doer ; and the admin- 
istration not being vacant, the legal title to the personalty, and the 
right to sell and subject the realty, remains in the lawful incumbent, 
unaffected by the void appointment of the administrator de bonis non, 
who is a trespasser. (Overruling Scarborough v. Green, 49 Ala. 137). 
Hooper v. Scarborough, 510. 


OVERRULED CASES, AND HEREIN OF CASE REAFFIRMED AND 
CRITICISED. 
1. Barbour County v. Clark, 50 Ala. 416, explained.—Barnes v. Hud- 
man, 505, 
2. Boswell v. Townsend, 308, reaffirmed.— Stabler v. Cook, 23. 
3. Etheridge v. Malempre, 18 Ala. 565, explained.—- Gaillard v. Duke, 619. 
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— . — . Ala. 413, “is not reconcilable with principles 
uniformly, before that time, adhered to in this State.”’’—R 
Helms, 441. —T 
Harris v. Martin, 9 Ala. 895, followed.— Teague v. Corb.'t, 529. 


. Hetherington v. Hixon, 46 Ala. 29, overruled.—Hixon v. Hethering 


ton, 165. 


. Jones v. Hutchinson, 43 Ala. 721, followed.—Dane v. McArthur, 454, 


Moody v. McClellan, 39 Ala. 45, reaflirmed and followed.—Myer » 
Hobbs, 175. : 

Scarborough v. Green, 49 Ala. 137, overruled.—Hooper v. Scarbor. 
ough, 510. 

Taylor v. Bass, 5 Ala. 110. The court disapproves the intimation in this 
case that the mere assent of the other partners, to the exclusive use 
and appropriation of a debt due the firm by one of the partners, may 
convert such debt into a proper subject of set-off by him, when sued 
alone on an individual liability.—Jones v. Blair, 457. 


PARTITION. 


1, Partition of lands; when part owner not affected.—Where two tenants 


in common—in entire possession of the land—holding respectively 
one-third and one-half interests, make a voluntary partition of the 
same into two equal parts, and so hold and improve it, and the owner 
of the other interest (one-sixth) neither authorized nor sanctioned the 
partition, but disapproved of it, she is not concluded nor affected by 
it.— Sanders v. Robertson, 466. 


PARTNERSHIP. 


1. Partnership; liability of members of, for debts of.—When the exist- 


2, 


ence of a partnership, and the fact that it contracted a debt, are shown, 
the partnership and its members remain liable to suit as though the 
partnership continued.— Mudge v. Treat, 1. 

When partnership accounts can not be settled by cross-bill.—A files a 
bill to enforce vendor’s lien against B, since deceased, and former 
partner of C & D, who, by cross-bill, set up a mechanic’s lien for im- 
provements made upon the land sold to B by A, while B was in pos- 
session, and a partner of C & D, in building and contracting,—held, 
that C & D can not, as surviving partners of the old firm, settle in 
their cross-bill their partnership dealings with B’s estate; but they 
can, with proper averments, put in issue and try such dealings for the 
purpose of tine how much they are entitled to receive of the 
debt due them as builders and material men.—Stamimmers v. Me- 
Nuughten, 277. 


3. Same; partnership claim, and individual liability.—The court disap- 


proves the intimation in Taylor v. Bass, 5 Ala. 110, that the mere 
assent of the other partners, to the exclusive use and appropriation 
of a debt due the firm by one of the partners, may convert such debt 
into a proper subject of set-off by him, when sued alone on an indi- 
vidual liability. —Jones v. Bluir, 457. 


PAYMENT. 


1. Payment; presumption of, when arises.—Where on final settlement a bal- 


ance is ascertained against the administrator in chief, who thereon re- 
signs, but succeeds himself in the administration as administrator de 
bonis non, the presumption of payment arises ; and he and the sureties 
upon the last administration bond, are, as regards the creditors, liable 
for the amount of the decree, without regard to the solvency or insol- 
vency of tbe principal and sureties upon the first bond.—Modawell v. 
Hudson, 75. 


2. Application of payments.—In the absence of an agreement or direc- 





tion to the coytrary from the mortgagor, the mortgagee is bound to 
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PAYMENT—Continued. 
apply the proceeds of sales of mortgaged property in extinguishment 
of the mortgage debt.—Sunders v. Know, 81. 


PENALTIES. 
1. Principle as to reasonable douht;-when not applicable.—The principle 
revailing in criminal prosecutions, that if the jury entertain a reason- 
able doubt they must acquit, has no application to civil suits for the 
recovery of statutory penalties.—/Jordan & Sons v. Mann, 595, 


PLEADING AND PRACTICE. 
I. Parries. 


1. Parties; how must be designated.—Parties must be designated by 
name, and not a mere description of the person, in the process and 
judgment. The use of the words ‘‘ and wife’’ following the name of 
the defendant in the summons issued by the justice, and in the mar- 
ginal statement of the judgment, does not make the wife a party. 
Sossman v. Price, 204. 

2. Amendment, statute of; what does not authorize.—While our statute 
of amendments is exceedingly liberal in its terms, it has never been 
held to authorize the striking out of a sole party, either plaintiff or 
defendant, and the substitution of another; and this rule has been 
steadily maintained in the case of appeals from the judgments of 
justices of the peace.—Davis Avenue R. R.“Co. v. Mallon, 168. 

3. Same; what a departure, and not allowed.—Where suit in the justice’s 
court was against ‘*D. McG., President Davis Avenue Railroad Com- 
pany,” a complaint in the Circuit Court against ‘‘ Davis Avenue 
Railroad Company,’’ is a departure, and can not be allowed; as it 
would introduce an entirely new party.—J). 168. 


II. CompLatint. 


1. Complaint; sufficiency of—Where the gravamen of the action is the 
alleged misfeasance or non-feasance of another, it is sufficient, as a 
general rule, if the complaint avers in intelligible form, so that a 
material issue of law or fact can be taken thereon, the facts from 
which the duty to act springs, and that the defendant negligently 
failed to do and perform, &c.; it is not nevessary to define the quo 
modo, or to specify the particular acts of diligence, which should have 
been employed in the performance of the duty.—Leach, Harrison & 
Forwood v. Bush, 145. 

Same.—A complaint averring that plaintiff made a consignment of 
goods to defendants for sale on plaintiff's account ; that defendant had 
notice thereof, and accepted the consignment, and agreed and under- 
took to act as agents and factors of plaintiff in relation thereto, and 
to demand, receive, and sell the same as plaintiff's agent, but that not 
regarding their duty, negligently and carelessly failed to do so, 
whereby loss occurred, &c., sufficiently shows a cause of action in 
plaintiff against defendants; and is not demurrable, because it does 
not specify in what the negligence consisted; and under its allega- 
tions, proof may be made of facts making it the duty of the defend- 
ants to sue to get possession of the consignment, and their failure to 
do so.—Ib. 145. 

3. Same.—A complaint in an action against a county claiming damages 
for the breach of an agreement made by the county with the plaintiff, 
averring that ‘‘ plaintiff entered upon the execution of the contract, 
and was ready and willing to perform his duty in the premises, but 
that the Court of County Commissioners refused to recognize the 
agreement, and re-let the contract to another, and refused, after due 
presentation, to allow the claim, &c.,’’ discloses a substantial cause of 


(49) 
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PLEADING AND PRACTICE—Continued. 


action against the county, and is not demurrable because it fails tp 
aver that the agreement was in writing, or by matter of record, op 
liable to objection for being so vague and indefinite as not to present 
an issue.—Tuskaloosa County v. Logan, 296. 

4. Same; what not misjoinder.—“Common counts” for work and labor 
done, may be added to such complaint without producing a mis. 
joinder.—Jb. 296. 

5. Complaint; whom filed against on appeal from justice—On an appeal 
in such a case to the City Court, the plaintiff properly files his com. 
plaint against the defendant alone, who was designated by name jn 
the justice’s summons; to have declared against both would have 
been a departure from the process issued by the justice, and from the 
judgment he had rendered.—Sossman v. Price, 204. 


III. Demurrenr. 


6. Demurrer : practice.—In a contest about advancements, where a demur- 
rer is filed to the allegations, upon the ground that they were not swom 
to, and for other causes, and are sustained as to the latter causes, but 
overruled as to the other, whereupon amended allegations are filed, 
also not sworn to, but obviating the other defects for which demurrer 
was sustained, and issue joined on the amended allegations, the party 
demurring can not rely upon his former demurrer, which was over- 
ruled, but he should demur to the amended allegations also, for the 
reason that they were not sworn to.—Gaillard v. Duke, 619. 

7. Demurrer to count containing good and bad breaches.—When a com- 
plaint or count contains both good and bad breaches, the error can not 
be reached by a demurrer to the complaint or count.— Hayes v. Ander. 
son, 374. 


IV. Peas. 


8 Plea puis darrein continuance ; what not matter for.—Matter of defense 
arising after suit brought, but before issue joined, is not proper matter 
of a plea puis darrein continuance.— Dryer v. Lewis, 551. 

9. Special plea; what a good defense in detinue—A plea showing that 
defendant seized and bought the specific property claimed merely as 
agent of the mortgagees of plaintiff, under a mortgage claiming the 
property, and authorizing such seizure and purchase, presents a good 
defense to an action of detinue; not because the defendant acted merely 
as agent, but because it shows title to the property under the mortgage 
to the principals, and the assertion of that title—Stokes v. Culver, 412. 

10. Pleas; allowance of, when discretionary with primary court.—It is 
within the discretion of the primary court to allow or reject additional 
pleas proposed to be filed, after the defendant has pleaded and the 
time for pleading, as prescribed by the rules of practice, has passed; 
- the exercise of this discretion is not revisable.—Steele v. Tutwi- 

r, 113. 

11. Partnership, plea of dissolution of; when court may regard as valid 
defense.—When the existence of a partnership, and the fact that it 
contracted a debt, are shown, the partnership and its members remain 
liable to suit as though the partnership continued ; and a plea in such 
case that the partnership was dissolved befove suit, will be bad on 
demurrer, or stricken out from the files, as presenting an immaterial 
issue ; but if the plaintiff treats the plea as presenting a good defense, 
by taking issue on it, the court commits no reversible error in so regard- 
ing it, and instructing the jury accordingly, if there be evidence sus- 
taining the plea.— Mudge v. Treat, 1. 

12. Repleader ; when granted.—A repleader is granted only in advancement 

of justice, and under our system of pleading should not be granted, 

after a general verdict on all the issues, because one was immaterial, 
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PLEADING AND PRACTICE— Continued. 
unless it affirmatively appears that the verdict is based on the imma- 
terial issue only, and effects substantial injustice.—Jb. 1. ; 

13. Former recovery; res judicata ; when plea not sustained.—Where a plea 
seeks to raise the question of res judicata, or former recovery, and 
which avers that “‘in a former suit between the same parties the exist- 
ence of the identical debt which is the foundation of the present suit 
was pleaded and issue was joined thereon, and it became material and 
necessary, under the charge of the court upon said issue, for the jury 
to determine whether or not such indebtedness existed as is now 
alleged in this suit, and the said issue was so determined and found 
in favor of the plaintiff to this suit,’’—such plea can not be sustained 
when there is nothing in the record of the former suit which shows 
such indebtedness, nor any evidence which shows that the jury passed 
upon the question of indebtedness vel. non.—Humuer v. Pounds, 348. 

14. Plea immaterial ; duty of court ; remedy of plaintiff—Even if the issue 
raised by the plea in this case be immaterial, yet if its averments were 
proved, it was the duty of the court to instruct the jury, on their finding 
such to be the case, to find for defendant. The plaintiff’s remedy in 
such a case is to apply to the court for a repleader, or for judgment 
non obstante veredicto.—1b. 348. 

15. Plea of revocation of agency ; what sufficient.—P. was appointed special 
agent of a life insurance company, giving bond with sureties, condi- 
tioned, among other things, that he should faithfully pay over all 
moneys, &c., as long as he continued to be agent. Subsequently, P. 
was appointed agent by the same company, and suit was brought 
against the sureties upon the bond given under the first appointment. 
In such a case, a plea which sets up the first and second appointments, 
avers that the bond sued on was executed under the first appointment, 
and negatives any defgult during that term, is good in bar of the action, 
without entering into the variation of the terms of the contract.—Ra- 
pier v. La. E. L. 1. Co. 100. 


IV. GENERAL Practice. 


16. Variance between affidavit and complaint ; when waived.—The right to 
move to reject the complaint, in a suit commenced by attachment, 
because not supported by the affidavit, is waived by appearance, set- 
ting the case for trial on issues of fact, and taking testimony forthe 
defense, before making the motion; and the action of the court on 
such a motion is not revisable, if not excepted to.—Leach, Harrison 
& Forwood v. Bush, 145. 

17. Striking cause from docket ; when error.—lIt is error to strike from the 
docket a suit against a quasi corporation, on motion of a person appear- 
ing as amicus curie, before plea or appearance, on the ground that all 
the persons composing the corporation were not served with process ; 
if any motion by an amicus curice be proper in such a case, it could 
only have been to set aside the service.k—Aing & Hogan v. Harbor 
Board, 135. 

Quasi corporation ; what sufficient service on.—Where the act creating 
a quasi public corporation does not provide for organization with any 
head officer, service upon all the members will be sufficient, in the 
absence of proof of organization; and it would seem, that service 
upon a majority of the members would be equivalent to service on an 
inferior officer.—Jb. 135. 

19. Action, revivor of ; when not allowed.—The personal representative of 
a deceased plaintiff can not revive a pending suit, when more than 
eighteen monthsare allowed to elapse between the death of the plaintiff 
and the application to revive.—Pope v. Irby, 105. 

20. Same.—The making of the motion to revive within the prescribed 

period, and the action of the court thereon, must appear of record ; 
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PLEADING AND PRACTICE—Continued. 


it can not rest in parol. A mere oral suggestion of the plaintiff’, 

death, not acted on or entered of record, will not prevent the abate. 

ment of the suit.—Jb. 105. 

. Non-suit by plaintiff ; verdict ; judgment.—Where a plaintiff in a detj- 
nue suit, having given proper bond on defendant’s failure to replevy 
and receives the property from the sheriff, and upon the trial takes a 
non-suit, and a jury is called, who assess the value of the property and 
damages for its detention, judgment is properly rendered against the 
plaintiff for the property or its alternate value, together with damages 
for the retention costs of suit.—Awuerback v. Blackman, 616, 

Same ; verdict unnecessary ; judgment contemplated.—In strictness a 
verdict ‘‘ for defendant’’ would be unnecessary, since the taking of 
non-suit is a declaration of record that the plaintiff has failed in the 
suit, and authorizes the intervention of a jury to assess the value and 
damages upon which a judgment should be rendered, that might as 
nearly as possible restore defendant to the situation he was in when 
the suit was brought.—/b. 616. 

Verdict may be oral ; when becomes part of record; presumption.—The 
verdict of a jury may be orally rendered; and it becomes, in their own 
language, a part of the record only when incorporated in the judgment- 
entry, under the superintendence of the presiding judge, or in a bill 
of exceptions prepared by one of the parties. Hence, if a jury, after 
assessing the value of the property, &c., make a blunder in finding the 
issue in favor of the plaintiff when no issue was before them, this court 
will presume that the court below called their attention to this error, 
and that it was by them corrected so as to agree with the judgment- 
entry, and will not look at what purports to be their verdict—improp- 
erly set forth by the clerk in the record—to ascertain what their ver- 
dict was.—Jb. 616. 


24. Amendment ; limit of —Under our statute there is no limit of the right 


of amendment, save that there must not be an entire departure from 
the process, or an entire change of parties, or the introduction of an 
entirely new cause of action; and it is not error to allow a proper 
amendment while the case is being argued to the jury.—Sanders v. 
Knox, 80. 


PROBATE COURT. See Jupemeyts axp Decress, 4, 5, 6, 7.—May- 


DAMUS, 7. 


RELEASE. 


1. Release to one contractor is discharge of all at common law.—At common 


law, a release to one joint contractor operated a discharge of all, for 
the reason that otherwise the creditor, after paying the debt, might 
sue him who had been released, he being primarily liable, and there 
would be no release at all.—Carroll v. Corbitt, 579. 


2. Effect of release under the statute ; purpose of statute.—Under section 





3039 of the Code of 1876, releases must have effect according to the 
intention of the parties. Such statute was enacted to relieve releases 
and other similar instruments from the technical construction some- 
times imparted to them at common law.—I/, 597. 

Same; release of surety on decree of final settlement of guardianship. 
Where a decree is rendered against a guardian and his surety, on a 
final settlement of guardianship, and the surety is released by paying 
an amount less than the decree, such release does not operate asa 
full discharge of the principal, but he is entitled to a satisfaction of 
the decree pro tanto, and is liable to reimburse the surety for the 
amount so paid.—J06. 579, 
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Act approved Febru wry 19, 1867, to declare judgments liens never became 
law.—The act to declare judgments liens upon the property of de- 
fendants, approved February 19, 1867, not having been enacted accord- 
ing to the requirements of the Constitution, did not become law, and 
the incorporation in the Code by the commissioner of the substance 
of that act, as section 2877, Revised Code, under the authority given 
him to insert in the Code all laws of general nature passed _subse- 
quently during the session at which the Code was adopted, did not 
make such act law. The commissioner was only authorized to insert 
in the Code laws, and the act from which section 2877, supra, was 
formed, never having become a law, its insertion in the Code could 
not give it the force of law.—Dane v. McArthur, 449. 

Same.—The act ‘‘ to continue in force certain laws,” approved July 29, 
1868, speaks of laws, and nothing else, both in the body and tke cap- 
tion, and neither the caption nor the body of a statute can make such 
siatute a law, unless it had been previously enacted with the forms of 
law. Section 2877, Revised Code, not having been so enacted, did 
not become law by force of said act.—Jb. 449. 


. Same.—Where a subsequent statute recites section 2877, Revised Code, 


as an existing law, such recital does not thereby make such section an 
existing law.—J). 449. 


. Same.—The act under consideration (section 2877, Revised Code), can 


not have the force of law, because the same fails to comply with the 
constitutional requirement that ‘* each law shall contain but one sub- 
ject, which shall be clearly expressed in the title.’””—(Constituton 
1868, art. 4, 2.)—Jb. 449. 

Same.—tThe laws embraced in the Revised Code, consist of laws that 
were in the old Code, laws passed during the war, and laws passed 
since the war, and before the said Code was finally completed and 
adopted: hence section 2887, Revised Code, not falling within either 
of such classes, never became a law.—ZJb. 449, 


. 21850. Construed.—John v. Nat. Bank, 96. 


21858. Requisites of a lien for advances.—Tison & Gordon v. Saving 
and Loan Ass’n, 323. 
21862. Essential requisites of contract to sell lands.—Carter v. Shor- 
ter, 253. 


. 21862. What void under.—Sunders v. Robertson, 465. 
. 21904. Duty of judge under.—Gaillurd v. Duke, 623. 
. % 2061. Construed.—Wattox v. Feagan, 272. 


4 2228. What sale not void.— Calloway v. Kirkland, 476. 


3. $2243. Design of —Vitchell v. Lea, 47. 
. $2274. Requisites of bill to correct errors in probate settlements. 


Stabler v. Cook, paid 
2 2883-4. Power of wife after removal of trustee.— Bell v. Locke, 242. 


D 
% 
~ % 2568-9. What service valid under.—Aing v. Harbor Board, 185. 
7. ¢ 2694. Cumulative merely, and does not exclude rules of common 


law.— Blackman v. Dowling, 78. 

704. What admissible testimony under.— Miller v. Clay, 162. 

759. What not revisable under.—Muthis v. Outes, 112. 

802. When bond given under may be sued on.—Barber v. Fer- 
rill, 446, 


bo bo bo 


. 42877. Not made law by insertion in Code.—Dane v. McArthur, 449. 
» % 2892. What damages does not cover.—Hays v. Anderson, 874. 


4 2964. What bond not compliance with.—Pussell v. Locke et al., 420. 
23078. What assignment valid under.— Winslow v. Bracken, 368. 


. 43218. How far repealed by 2 2704.—Lichardson v. Stovall, 422. 
- % 3252-3. To what case do not apply.— Dryer v. Abercrombie, 499. 


¢ 3326, As amended, where bill must be filed.—Ashurst v. Gibson, 585, 
¢ 3881, As binding in equity as in law.—Coyle v. Wilkins, 108, 
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29. 33754. See 3 Head-note.— Teague v. Corbitt, 529. 
30. 23930. Construed.—Arimstrony & Co. v. Nelson, 556. 





SALE. See Fraups, Sratrvre oF, AND CONTRACTS. 
SEARCH-WARRANT. 


‘1. Search-warrant; what void.—A search-warrant, based on affidavit that 
on a certain date ‘5,000 pounds seed cotton were taken from affiant’s 
premises,’’ and that ‘‘ there is probable cause for believing said cotton 
on’’ a named plantation, occupied by two designated persons, and 
stating these facts as grounds upon which it issues, is void; neither 
oe nor aftidavit disclose any statutory ground.—Thrash v. Ben- 
nett, 156. . 


SET-OFF. 


1. Set-off; when available.—To render the defense of a set-off available 
it is essential that the party making it should be the real owner of the 
demand, having the right to sue upon it in his own name, at the time 
the action is brought against him.— Jones v. Blair, 457. 

2. Same; nature of demand.—The demand must be such that defendant in 
his own name, or in the name of the defendants sued, may maintain 
an action of debt, or indchitatus assumpsit against the party or all 
the parties suing, without bringing in the name of a stranger to the 
suit.—Jb. 457. 

8. Set-off; what proper subject of; when judgment not allowed for excess, 
A debt due to one of several defendants by a sole plaintiff, is a proper 
subject of set-off, and where it exceeds the demand in suit it is a good 
defense to the action, but does not authorize judgment over in favor 
of such defendant against the plaintiff, for the excess—Locke »v, 
Locke, 473. 


SHERIFF. 

1. Judgment against sheriff’ only; when not justified against sureties, 
Where the names of the sureties are stated only in the margin of the 
judgment entry, and the record fails to show that proof was made as 
to who were the sureties on the sheriff's official bond, a judgment is 
not justified against any but the sheriff.— Dane v. McArthur, 450. 

2. Sale by sheriff; when estoppel from denying that same was properly 
made.—When a sheriff is authorized to sell property attached, without 
obtaining any order therefor, it is presumable that he did his duty 
and sold properly, and it does not lie in his mouth to say he sold im- 
properly, and is not therefore liable to account for the sale.—Jb. 450. 

See Novice, 4. 


SURETIES. 
1. Surety; what defense con not set up.--A surety upon an administration 
bond, whose lands were sold under execution against him, from the 
Probate Court, after the return of “no property” as to the adminis- 
trator on final settlement, can not set up irregularities in the proceed- 
ings to defeat ejectment by the purchaser.—Ntcele v. Tutwiler, 118, 

2. Suit on injunction bond; what will not discharge obligors.—Where a 
bond with sureties is executed to obtain an injunction, and the Jiat is 
granted by a judge without authority, and the principal obtains ben- 
efit of delay by the injunction, neither the principal nor his sureties 
will be discharged from the obligation of the bond by reason of the 
want of authority of the judge making the jict; although in such a 
case it might be necessary to sue upon the bond as a common-law 
obligation.— Adams v. Olive, 250. 

See Rexease 1, 2, 3.—Noricz, 4. 
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TAXES. ; 
1. Unconstitutionality of section 87 of Revenue law of 1868.—So much of 


~ 


section 87 of the Revenue Law of 1868 as makes a tax-deed con- 
clusive evidence of certain facts mentioned in that section, is uncon- 
stitutional.—Stoudenmire v. Brown, 481. ; 

Same; to what extent said section inoperative.—To the extent that such 
section undertook to make the tax-deed conclusive evidence, it is 
wholly inoperative, and fails, as to these points, to constitute it evi- 
dence for any purpose.—Jb. 481. 

Tax-deed; evidence of what.—Under these rulings the tax-deed is prima 
facie evidence of three things: First, that the land was subject to 
taxation; second, that the taxes had not been paid before the sale; third, 
that the land had not been redeemed,from sale at the time the deed 
was executed.—Jb. 481. : . 

Sale of land for taxes; persgnalty first echausted.—Under the Revenue 
Law of 1868 there is no authority to sell lands for taxes, unless it is 
first ascertained by reasonable search that the tax-payer’s personalty 
is insufficient.—Jb. 481. 

Presumption as to collector’s deed; what burden on purchaser.—In the 
absence of statutory regulations, no presumptions are raised as to the 
régularity and validity of tax-collectors’ deeds, the burden being on 
the — to show a compliance with every material prerequisite’ 
Ib, 481. 

Taxes; power of General Assembly to release.—The General Assembly 
has full power as against a public officer, and a county, which is its 
mere creature, to release and remit a tax levied under its authority. 
S. B. & L, Ass’n v. Morgan, 33. 

Taxes; when collection of, should not be enjoined.—A merely illegal 
and void assessment sought to be enforced against personalty, and 
affecting only a single individual, or several jointly owning a specific 
article of personal property, presents no ground for equitable inter- 
ference ; neither irreparable mischief, nor multiplicity of suits can be 
apprehended, and the owner of the property has an adequate remedy 
at law-—Stone v. Mayor, &c., 62. 


See Court or Country Commissioners.—aAs to local taxation, see MOBILE. 
TRESPASS. See Action. 

TRIAL RIGHT OF PROPERTY. Sce Lanpiorp anp TENANT. 
TROVER. 


1. 


2. 


3. 


Trover an equitable action; what no defense to or mitigation of a tor- 
tious conversion.—Though trover is an equitable action and lets in 
equitable defenses, yet when the party making the defense has obtained 
the possession tortiously, he can not mitigate damages for the conver- 
sion by showing that he sold the property and applied the proceeds to 
a just debt of the plaintiff.— Hast v. Pace, 521. 
Same ; what rule of defense not applicable where the taking was tor- 
tious.—The rule that ‘‘ trover is an equitable action, that defendants 
have an equitable right, and that therefore their defense should be 
allowed,’”’ does not apply where defendant obtained the possession 
tortiously. The policy of the law is to discourage lawlessness and 
unlicensed power, which tend to the subversion of civil order.—Cope- 
land & Brantley, 588. 
Who can not maintain.—Landlord’s lien will not authorize him to 
maintain trover against one converting crops grown on rented prem- 
ises.—Ib. 588. 

See Action 7. 


TRUSTS AND TRUSTEES. 
1. Trustee; estate of, in trust property.—Under the statute of uses (27 


Hen. VIII), which is part of the common law of this State, as modified 


INDEX. 695 - 


































































INDEX. 


TRUSTS AND TRUSTEES—Continued. 


by subsequent statutes, a trustee ordinarily takes no greater egtatg 
than is needed to support his trust ; and the extent of the legal interey 
the trustee takes in the estate is to be determined, not by words of 
inheritance or otherwise, but by the object and extent of the trust Upon 
which the estate is given; and when its objects are fully accomplished 
the title of the trustee ceases, the entire title, legal and equitable, 
passing by operation of law to the cestui que trust.—Schaffer v. Lap. 
retta, 14. 

See Executors anp ADMINISTRATORS—HvusBanp and Wirr, 


USURY. 


1. Usury; what does purge from.—A mere change of securities for the 


same usurious loan, to the same person who reserved the usury, does 
not purge the original consideration ; and whether the new seeurj 
is in renewal of the former evidences of debt, or in payment of the 
debt tainted with usury, the original taint remains until a new consid. 
eration intervenes.—King v. Perry Ins. & Trust Co. 108. 


2. Same; who may set up defense of.—Where defendant was indorser of g 


bill of exchange, based on an“usurious consideration, upon which 
another was acceptor, and the defendant afterwards gives the creditor 
a new bill upon which he is acceptor, in payment of the original debt, 
whereby the original acceptor is discharged, defendant may, if no other 
consideration has intervened, set up the defense of usury ; such trans- 
action is merely the substitution, so far as concerns the creditor, of 
the bill on which defendant is acceptor, for that on which he was 
indorser.—Jb. 108. 


VENDOR AND PURCHASER. 
1. Deed deposited as anescrow ; effect of purchasing from a vendee holding 


bond for title, and of taking up the purchase-money note.—The vendee 
of land, holding the vendor’s bond for title upon payment of the 
purchase-money note, induced a third person to take up the note, with 
the understanding that he was to retain it, and a deed which the vendor 
was to execute to the vendee, until the amount paid on taking up the 
note was refunded. The third person took up the note, received the 
conveyance and kept it in his possession unrecorded. A judgment 
creditor of the vendee purchased the lands at execution sale,—held: 

1. That the deed being deposited as an escrow could not take effect 
as a conveyance without a delivery. 

2. The deed not having been delivered, the vendee stood as before 
its making, holding merely a bond for title, and not the legal title. 

3. The vendee holding only a bond for title, a purchaser of his 
interest takes only an equity, and is chargeable with notice of the 
vendor’s lien. 

4, The person taking up the purchase-money note, under the facts 
stated, stood in the vendor’s shoes, having a lien superior to the pur- 
chaser at execution sale.—Fuller v. Hollis, 435. 


2. Vendor's lien; transfer by agent; oral agreement.—If one purchases a 


lien note from the owner, or from his agent authorized to sell it, and 
receives the transfer properly made, the vendor’s lien will accompany 
the note; but only the party having the vendor’s lien, or his agent 
duly authorized, can make a valid tranfer of such lien. A lien on 
lands can not be created by mere oral agreement.—Lang v. Wilkin- 
son, 259. 


3. Same; transfer of purchase-money note; what undecided.—When 4 


sale and conveyance of lands are made, a transfer of the purchase- 
money note, by mere delivery and without indorsement, does not carry 
with it the vendor’s lien. Whether the same rule will apply when no 
deed is made, is not decided.—Jb. 259. 


4, Fucts presentiny prima facie case against vendor's claim for the land or 
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VENDOR AND PURCHASER—Continued. ° 


purchase money.—Where a vendor of land, holding the evidence of 

indebtedness for the purchase-money, has given to his vendee a bond 
for title, and executes a deed of conveyance to his vendee, surrenders 
the evidence of indebtedness, and asserts no claim to the money or 
the land for seven or eight years thereafter, these combined facts 

resent a strong prima _— case against any claim set up by the 
yendor to either the purchase-money og the land, which he must over- 
come before he can claim relief in atourt of chancery—Bryan v. 
Hendrix, 387. ry = 

Vendor's lien; what necessary to uphold.—To uphold the vendor's lien, 
there must be a debt due to the complainant contracted in the pur- 
chase of land, still unpaid, and which the purchaser, either at the 
time or some prior date, was liable to pay as primary debtor, without 
condition ; and although it is not necessary he should be liable to suit 
and recovery at law, when the bill is filed, still there must be a time 
when he was. Hence, where the vendor conveys lands, receives, in 
payment of the purchase-money, notes of a third person, indorsed by 
the purchaser as above, and never takes steps to render the vendee’s 
liability absolute, by suit against the maker of the notes, and delays 
suit till the action is barred, the vendee is not, and can not be made 
liable, absolutely, for the debt.—Zhomason v. Cooper, 560. 

Defense of bona-fide purchaser without notice ; necessary averments and 
proof.—Where one sets up the defense in equity of being a bona-fide 
purchaser without notice, to avail himself of such defense, he must 
aver and prove, among other things, that the purchase-money was paid 
without notice, and that he had no notice at or before the date of the 
execution of the deed.— Buford v. McCormick, 428. 

When notice immaterial.—Where a defendant, under a plea of bona- 
fide purchaser, without notice, fails to prove payment of the purchase- 
money, the question of notice as to him is immaterial.—Jb. 428. 
Vendor's lien enforced in favor of subsequent holder of claim.—It is 
well settled that in the absence of an agreement to the contrary, either 
express or implied by law, the vendor of real estate retains a lien for 
the payment of the utipaid purchase-money, which lien will be enforced 
in favor of any subsequent holder who becomes rightfully the owner 
of the claim.—Jb. 428. 

Vendor's lien in favor of judgment creditor; when created.—Where a 
creditor, after judgment against a principal and surety, causes the levy 
of execution on the principal’s land, and the surety, in pursuance of 
an agreement with the creditor, purchases at the sale, receiving the 
sheriff’s deed, and executes a note to the creditor for the amount of 
the judgment, such note constitutes a vendor’s lien on the land in 
favor of the creditor, or one to whom he transfers it.—Jb. 428. 

Voluntary donee, takes subject to all equities —A mere voluntary donee 
of an estate takes it subject to all equities affecting it at the time of 
conveyance by the grantor, and can not claim the protection accorded 
to bona-fide purchasers for value, against equities of which the donee 
had no notice.—Beall v. McGehee, 438. 

See Cyancery.—ContTracts. 


VERDICT. See Pieapinc anp Practice. 
WILLS. 


1, 


Will creating vested interest; subsequent codicil_—H. having executed 
her will, thereafter added a codicil, excluding one of her three children 
from the benefits of certain provisions of the will which related equally 
to him and her other two children,—held, that if the provisions of 
the will created vested interests in the devisees and legatees, such 
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WITNESS. 


1. Competency of witness; section 3218, Revised Code, repealed so far as 
affecting competency of witness under section 2704, Revised Code, 
Whenever a party to the suit, or one interested in the issue, is a com- 
petent witness under section 2704 of the Revised Code, the party 
against whom his testimony is offered can not exclude him under sec- 
tion 3218, by swearing that ‘‘ the testimony proposed to be given is 
untrue ;” the latter section is necessarily repealed so far as it affects 
parties competent to testify under section 2704.—Stovall v. Richard- 
son, 422. 

2. Declarations of distributee; competency to disprove-—On a contest, 
under the statute, (2 1907, R. C.,) of the answer of a distributee ina 
proceeding by the administrator for the discovery of advancements, 
if the distributee’s declarations are offered against her, she is a com- 
petent witness to contradict such declarations. — Clements v. Hood, 459 

3. ‘* Transaction withor statement by’? decedent; what not, within mean- 

ing of section 2704, Revised Code, as amended.—The plaintiff in a 

suit against an administrator for his intestate’s trespass in taking 

plaintiff's tools, having testified to their loss, may testify that he after- 


WILLS— Continued. 


interests were not made contingent by the codicil, which had effect 
only to reduce the number of donees, and not the nature of their inte 

“es T- 
ests.— Higgins v. Waller, 396. 

2. Same; vested estate given to minor.—The estate given to Susan H., the 
youngest legatee, was a vested estate, although “to be set apart? 
to her at a future time, it not being necessary to this construction that 
the income of her portion should be appropriated to her use.—Jb, 39g 

3. Same; thing postponed; construction.—The thing postponed by the 
will under consideration, was not the respective interests of the lega- 
tees, but only the right to a division and to a possession of the shareg 
in severalty.—Jb. 396. 

4. Some; husband’s interest—By the 5th item, the husband was vested 
with an equality of interest with the testatrix’s children, and although 
he was not to receive his portion in severalty until the youngest child 
should come of age, or marry, yet his right was not contingent, and 
he was entitled to participate in the income meanwhile, hence he could 
make a valid devise of his portion to another.—Jb. 396. 

Same; death of youngest child before age or marriage.—By the. death 
of Susan H., the youngest child, before coming ot age or marriage 
her interests went to her two surviving half brothers ; but inasmuch as 
she, if living, could not have demanded possession of her share until 
she married or became of age, her father, the trustee, would, if he 
had lived so long, have eontinued trustee, entitled to receive the 
income and profits until the surviving child, coming of age, became, 
agen to his portion. The time of division would then have arrived 
Ib. 396. 

6. Will with power of sale; when proceedings in Probate Court are void, 
Where the will authorizes a sale of lands for certain purposes, pro- 
ceedings had in the Probate Court on the application of the executor, 
for an order of sale, for the purpose of discharging the duties re- 
quired by the will, are mere nullities; but the sale will stand as an 
execution of the power conferred, as the order and petition both show 
that the sale was made under the power of the will.—.Wclae v. Me- 
Donald, 423. 

7. Intention to execute power of sale; when sufficiently appears.—lIt is not 
necessary that the intention to execute a power of sale should ex- 
pressly appear upon the face of the instrument; it is sufficient thatit 
appear by words, acts, or deeds, clearly demonstrating that inten- 
tion.— I). 4 
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‘ WITNESS— Continued. 


INDEX. 


wards found them in a shop belonging to intestate, during the latter’s 
life; such testimony does not relate to any ‘‘statement by or transac- 
tion with’’ defendant’s intestate, within the meaning of section 2704, 
Revised Code, as amended by act of 1874-5.— Miller v. Clay, 162. 

Same; what does not constitute an expert.—The mere fact that a witness 
has knowledge of guano, “as an old merchant, dealing in guano for 
ten or twelve years,” does not constitute such witness an expert, or 
authorize his opinion as to the merits and merchantable value of 

ano.— Young v. O’ Neal, 566. 

Same; to what witness can not testify, to show himself an expert.—So, 
also, it is not error to refuse to allowa witness, who had been farming 
several years in the neighborhood, to be examined ‘‘ touching his 
knowledge of the practical use of guano and other fertilizers on a 
sandy soil, with a view to making him a witness in that respect,” for 
the evidence in respect to other fertilizers would not have been rele- 
vant.—Ib. 566. 


. Same; when witness may testify as to proper method of using guano. 


_ Where, however, a witness had used guano of the kind for which the 
note was given, ‘‘purchased from the plaintiff for the last three 
years (including the year defendant bought), and had experimented 
with it, on all kinds of garden and field plants and crops, and had 
closely and critically watched its effects,” ke is competent to testify 
concerning the proper method of using such fertilizer, and what 
would prevent it from acting beneficially.—Jb. 566. 

Witness ; what statement of, is not a conclusion of law.—In an action 
on a note given for guano sold as a fertilizer, where the defense is 
that it was a worthless substance, a witness who has used it in making 
a crop, having described his method in doing so, may state ‘‘ whether 
the guano so used was of any benefit tothe crop.’’ A question, solicit- 
ing such an answer, does not call for a mere conclusion of law, or 
mere inference of any kind, but a resultant fact which could be seen 
and known by an observer. A visible effect produced by physical 
causes on a material thing may be proved as a fact.— Wood v. Brewer 
& Brewer, 515. x 

Witness ; when can not testify as to value of services.—A witness who 
is not shown to have any knowledge of the services rendered, can not 
testify as to what such services are worth.—J0. 515. 

Opinion of witness ; what not objectionable as.—A statement of a wit- 
ness, testifying for himself in an action for work and labor performed, 
that ‘‘ he did good work,’’ is not objectionable, on the ground that it is 

@ mere opinion, and not the statement of a fact.—Jb. 515. 
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